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wish to call your attention to the 


Orust Services 
of this Bank 


Chis Bank administers Court Orusts 
Acts as Executor or Administrator of Estates 
and renders all forms of trust 
and fiduciary services for individuals 
and Corporations 


Ohe protection of the rights and proper 
co-operation with the members of the 
Bar are fundamental elements of our 


policy. 


Menefee Wirgman 
Louisville President 
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Flection of Bar Commissioners 


In April, 1947, the term of office of 
the following Commissioners will ex- 


pire: 

B. N. Gordon, Madisonville, Ky. 

George S. Wilson, Jr., Owensboro, 
Ky. 

John Sherman Cooper, Somerset, 
Ky. (1-year term) 

J. R. White, Glasgow, Ky. 

Gavin Cochran, Louisville, Ky. 

John L. Davis, Lexington, Ky. 

James B. Milliken, Newport, Ky. 

Joseph D. Harkins, Prestonsburg, 
Ky. 

Under the rules and by-laws of this 
Association nominating petitions for 
the above offices are required to be 


filed with the Secretary of the As- 
sociation during the month of Janu- 


ary; and during the month of Febru- 
cry an election is held and those com- 
missioners, with the exception of the 
office now held by Judge Cooper, who 
are electec will serve for a period of 
two years, commencing in April, 1947. 
Judge Cooper was appointed for a 
one-year term in April, 1946, there- 
fore, nominating petitions for the 
office of Bar Commissioner from the 
Third Appellate District should state 
whether the nomination is for a one- 
or two-year term. 

The rules and by-laws of this As- 
sociation provide that any lawyer may 
be nominated to the office of Bar 
Commissioner by the written petition 
of twenty members in good standing 
of the State Bar. Any number of 
candidates may be nominated on a 
single petition and any number of 
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petitions may be filed, but all candi- 
dates named on a petition and all 
persons signing the petition must be 
residents of the same Appellate Dis- 
trict. In order for a candidate’s name 
to go on a ballot in the 1947 election 
the petition nominating him must be 
filed with the Secretary of the State 
Bar Association, 713 Marion E. Tay- 
lor Building, Louisville 2, Kentucky, 
during the month of January, 1947. 

On February 1, 1947, the Can- 
vassing Board of the Association will 
meet in the office of the Secretary and 
canvass the nominating petitions that 
have been filed, and certify to the 
Secretary the names of all persons 
who have been properly nominated. 
A ballot is prepared where two or 
more persons have been nominated 
for the office. A ballot will be sent 
each lawyer in good standing in the 
Appellate District in which more 
than one person has been nominated 
and these ballots must be deposited 
in person or by mail with the Clerk 
of the Court of Appeals not later than 
midnight on February 28, 1947. The 
Canvassing Board will assemble on 
March 1 and canvass the ballots that 
have been cast and certify to the 
Clerk of the Court of Appeals the 
name of the candidate receiving the 
highest number of votes in each Ap- 
pellate District. 


In those districts where only one 
person is nominated no ballot is pre- 
pared and the election of that person 
is certified. 


Where ballots are required to be 
prepared they will be mailed in time 
to be received by you by or before 
February 15, 1947. Should you fail 
to receive a ballot where two or more 
persons have been nominated for the 
office of Commissioner a ballot will be 
provided you upon written request 
made to the Secretary, 713 Marion E. 
Taylor Building, Louisville 2, Ken- 
tucky. 


CHANGE IN COURT RULE 





The Court of Appeals has amended 
Section 1.410 of its rules by the fol- 
lowing order: 


“Ordered that section 1.410 of the 

Rules of the Court of Appeals be 
amended by adding after the first 
sentence the following— 
“Tn all criminal cases it shall be the 
duty of the appellant to furnish a 
copy of his brief to both the Attorney 
General and the Commonwealth’s At- 
torney of the district in which the 
case was tried.’ 


“So that said section as amended 
shall read: 


“*1.410—Brief—copy to be fur- 
nished adversary. At or before the 
filing of any brief, the party filing 
same shall furnish each adverse party, 
or his counsel, a copy thereof, and 
shall file with his brief a signed state- 
ment that he has delivered such 
copies. In all criminal cases it shall 
be the duty of the appellant to furnish 
a copy of his brief to both the At- 
torney General and the Common- 
wealth’s Attorney of the district in 
which the case was tried. A delivery 
by registered mail shall be a compli- 
ance with this rule. No brief shall be 
filed in the Clerk’s office unless and 
until such a statement or receipt shall 
have been filed in said office.’” 


A Kentucky lawyer was asked to 
prepare a simple deed, he did so and 
made a charge of $2.50. His client, a 
farmer, said, “I thought the charge 
for preparing a deed was $1.00. You 
only charged me $1.00 for that last 
one you wrote for me?” To this the 
lawyer replied, “It is true that we 
used to prepare deeds for $1.00, but 
then the dollar would buy four 
pounds of your butter, but now the 
$2.50 won’t buy four pounds of your 
butter.” The farmer paid without 
further objection. 








Report of Statutes Revision Committee 


to Judicial Council 


Made by IRA D. SMITH, Chairman 
November 14, 1946 


The most noteworthy fact about 
the Kentucky Statutes at present is 
that there are two competitive edi- 
tions being published and sold in this 
state—one by a private publishing 
company, Banks-Baldwin, of Cleve- 
land, Ohio, and the other the official 
edition published by the Common- 
wealth of Kentucky acting through 
its Statute Revision Commission and 
reviser. This situation has caused a 
great deal of unnecessary confusion 
among the lawyers and is to be re- 
gretted, but doubtless it will continue 
so long as the private publisher feels 
that he is making, or may make, a 
profit through the sale of the private- 
ly published edition. The policy of the 
State, of course, is permanent and 
fixed, and the official edition under 
the auspices of the Statute Revision 
Commission will continue to be pub- 
lished every two years indefinitely, 
regardless of what other private edi- 
tions may appear on the market. 


As a matter of fact, any confusion 
arising from the publication of these 
two works is altogether unnecessary 
and in our opinion arises largely from 
the misleading advertisements issued 
by the private publisher. These two 
works do not contain different ma- 
terial, as one might expect from 
reading some of the advertising mat- 
ter. The only difference between the 
two is that the official statute has a 
great deal more material than the pri- 
vately published statute does. Each 
book, of course, is exactly alike so far 
as the text of the statutes themselves 





go. The annotations are different, in 
that the official edition has a brand 
new set of annotations and contains 
many more cases than the annota- 
tions in the privately published edi- 
tion. In fact, the official annotation 
volume constitutes almost a digest on 
the statutory law of this State and 
we are unable to see how any at- 
torney or judge can practice law now 
without the use of that book. In ad- 
dition, the official edition contains a 
full and complete history of every 
statute enacted by the General As- 
sembly since 1873—a feature which is 
wholly absent from the privately pub- 
lished edition, which does no more 
than carry a reference to the chapter 
acts. 

We have no hesitation in conclud- 
ing that the official edition is superior 
in quality to the privately published 
edition. It is published under the 
auspices both of the State and of the 
Kentucky State Bar Association, and 
we recommend without reservation 
that it be purchased and used by all 
the lawyers, judges, and officials in 
this State in preference to the private- 
ly published edition. 

When the cost of the two works is 
considered this recommendation is 
strongly fortified. The private edi- 
tion is published about once every six 
years and supplemented each year 
with a supplement. The total cost 
over a six-year period will run at least 
$100, if not more. On the other hand, 
the official edition is published new 
and complete every two years and 
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over a six-year period its cost will 
amount to a little more than $30—a 
saving of at least $70 over the six- 
year period. Of course the private 
edition is published for the purpose 
of making a profit for the publisher 
—and certainly we do not suggest 
that there is anything reprehensible 
in such a motive. However, the of- 
ficial edition is published and sold at 
as near cost as may be and not with 
any profit-making motive involved. 
Some people seem to think that the 
privately published edition appears 
more promptly upon the market than 
the official edition, but such is not 
the case at all. The yearly supple- 
ment to the private edition usually 
appears on the market before the 
complete biennial official edition of 
the statute appears every two years— 
because, of course, it takes a much 
shorter time to print a little supple- 
ment than it does to print the entire 
statute. However, the Statute Re- 
vision Commission prints (and fre- 
quently furnishes absolutely free of 
charge, and in any event at only a 
nominal cost) its own yearly supple- 
ment to the statutes which supplement 
appears quite as promptly as does the 
privately printed supplement.’ For 
instance, the private publisher has 
lately distributed an artfully con- 
trived advertisement in the form of 
a Christmas jingle—the implications 
of which are wholly untrue. The 
1946 official supplement was mailed 
in the spring to all the subscribers to 
the official edition and it contained 
everything contained in the 1946 
private supplement except annotations 
covering about one and one-half vol- 
umes of the Kentucky Reports. What 
the judges and lawyers are now wait- 
ing for from the Statute Revision 
Commission is something over and 
above and in addition to anything 
furnished or proposed to be furnished 
to the Kentucky lawyers by the pri- 
vate publisher. The Statute Revision 


Commission in 1946 has already fur- 
nished to its subscribers everything 
that the private publisher has fur- 
nished or proposes to furnish to his 
subscribers this year. What the sub- 
scribers to the official edition are now 
waiting for is a new and complete 
1946 edition of the Kentucky Stat- 
utes. They are not waiting for a 1946 
supplement at all. The fact that the 
subscribers to the official statutes are 
now waiting for a publication which 
is additional to anything offered or 
to be offered by the private publisher 
is certainly not a matter which should 
give any comfort to the private pub- 
lisher, and we think it is time that 
the bench and bar of this State un- 
derstand the true facts and cease to 
be taken in by the professional ad- 
vertising department from Cleveland, 
Ohio. 

The sole purpose and function of 
the Statute Revision Commission is 
to furnish at cost to the bench and 
bar a complete edition of the statute 
every two years which is_ supple- 
mented free of charge to subscribers 
in the off year, and that is what it 
has been doing. This work costs 
about $30 every six years. We can- 
not conceive of any reason why any- 
body who uses the statute would pre- 
fer to pay $100 over the same period 
of time to a private publisher if the 
true facts were understood and ap- 
preciated, and it is the purpose of 
this report to attempt to make the 
facts clear and available to every 
lawyer and judge in the State. We 
report that the official edition is im- 
mensely superior in quality to the 
privately published edition, that it 
offers a series of history notes on the 
statutes which are of incalculable 
value and available nowhere else, and 
that it costs $70 less every six years 
than any other edition, and it is un- 
reservedly recommended by us to the 
bench and bar of this State in prefer- 
ence to the privately published edition. 

















LAWRENCE C. TURNER 
FORMER CHIEF ANNOTATOR AND ASSISTANT REVISER 
KENTUCKY STATUTE REVISION COMMISSION 
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When the constitutional limit of 
$5,000 was fixed, eggs were selling 
at 10 cents per dozen, and the salary 
of $5,000 would buy 50,000 dozen 


eggs. If we paid these salaries in 
eggs we would have to gather 50,000 
dozen eggs with which to pay. To- 
day eggs are selling for 60 cents per 
dozen and if we paid the salary in 
eggs it would cost us $30,000 to buy 
the eggs. Yet we say the salary has 
remained the same. In terms of eggs, 
or any other commodity, we have re- 
duced our officers’ salaries by 80 per 
cent. At the time of the adoption of 
the Constitution our officers could 
buy more with $1,000 than they can 
now buy with the $5,000. 





A need for flexibility in our laws 
has been emphasized by the plight of 
the Estonian Pilgrims who seek sanc- 
tuary with us. These people by their 
courage and fortitude have proved 
themselves to be the kind of immi- 
grants we need, yet because of in- 
flexible laws they may be, and at the 
time this is written have been, denied 
that refuge they desire and we the 
benefit of their citizenship. 

Another emphasizing incident is 
produced by the housing shortage and 
zoning laws. An area is restricted 
one dwelling to a lot. This prohibits 
the owner permitting his garage to be 
used temporarily as a much needed 
dwelling. 

It seems that there should be some 
way to suspend these laws when they 
work untold hardship. We do not un- 
dertake to say how, but we do per- 





mit our President and our governors 
to set aside a judgment of our courts 
by the exercise of the pardoning 
power, and that is not greatly abused. 
Laws should not be permitted to work 
a hardship and some method should 
be devised to prevent their so doing. 





Because the Journal publishes an 
article advocating or opposing any 
controversial measure, that article 
should not be construed as expressing 
the view of the Journal or of the As- 
sociation. The Journal seeks to be a 
forum wherein may be expressed both 
sides of any controversial question of 
interest to the profession. We have 
published several articles by Mr. 
Phelps arguing against the adoption 
of a new Constitution. We would 
welcome a good article presenting the 
opposite view. 


ilies 


The acquittal of three of the high- 
ranking Nazis by the Nuernberg 
Court has caused widespread news- 
paper criticism throughout the world, 
most of it adverse. This adverse 
criticism is prompted by the thought 
that those acquitted ranked high in 
the Nazi party, and for this reason 
alone could not be innocent of some 
part in the many atrocities proved. 
This is falacious reasoning. The 
charge was, as we understand it from 
newspaper accounts, “conspiring to 
wage an aggressive war,” or “par- 
ticipating in some of the various 
atrocities.” 

We as lawyers are well grounded 
in the principle, the justness of which 
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we willingly recognize, “that a per- 
son cannot be charged with one of- 
fense and convicted of another.” 

Participation in a war, already 
started by one’s own government, 
prompted by duty, loyalty, and patri- 
otisms is not “conspiring to wage an 
aggressive war.” A German however 
high ranking and regardless of his 
political affiliations who had no part 
in the starting of the war and who 
kept himself free from uncivilized 
methods but who loyally and patri- 
otically fought heroically and valiant- 
ly for his country is entitled to our 
respect and admiration. 

We are taught to have and we do 
have respect for courts, therefore we 
as lawyers respect the findings of the 
Nuernberg Court and say to those 
acquitted, ‘““Go your way, unless you 
are guilty of some other offense you 
have our best wishes for a peaceful 
life.” 


— 





The Journal invites the lawyers of 
the state to submit to it such legal 
articles as they have or may be will- 
ing to prepare on any subject which 
they believe to be of interest to the 
profession. These articles need not 
necessarily discuss a legal question, 
but may be about some interesting 
experience or experiences had. 
Articles heretofore published may be 
accepted as a guide as to the kinds 
of articles the Journal needs and 
desires. 

The Journal claims to make no 
misstatement of law. We have a very 
elaborate and efficient setup. First the 
author is careful in his statement of a 
principle of law. The article is then 
read by the editor, if he perceives no 
misstatement it is forwarded to a 
member of the Bar Journal Commit- 
tee, if he perceives no misstatement 
the article is published. If a mis- 
statement is found, it is corrected be- 
fore publication. This does not abso- 
lutely guarantee that no misstatement 





will be made, but it is the best method 
of safety we have been able to devise. 
Only statements of law are treated 
thus. Articles of general interest con- 
taining no legal statement are pub- 
lished when in the opinion of the 
editor they are of sufficient general 
interest to be worthy of publication. 
Every lawyer has had some peculiar 
experience or is sufficiently expert in 
some branch of the law to write in- 
terestingly about it. The Journal asks 
that you make your Journal a better 
Journal by submitting articles to it. 





Mr. O. D. Hamlin, president of the 
California State Bar Association, in 
an address to the California State Bar 
Association at San Diego, California, 
had this to say: 


“The Supreme Court has said that 
its sole object in reinstatement pro- 
ceedings is to determine whether the 
character of the applicant is such that 
he should be readmitted to an office 
of trust. 

“It further said that such applicant 
should present stronger proof of his 
present honesty and integrity than one 
seeking admission for the first time 
whose character has never been ques- 
tioned. 

“T ask you lawyers to consider this 
language. I realize that when a dis- 
barred lawyer comes to a practitioner 
seeking his help in reinstatement the 
easy thing to do is to agree with him 
that he has been rehabilitated and so 
testify. 

“Yet by so doing unless you have 
convincing proof of his _ rehabilita- 
tion, unless you are certain in your 
own mind that if he is again faced 
with opportunity he will not prove 
false to his trust, you are not being 
fair to your brother lawyer, to the 
public in general, or to yourself. 

“There is no more intimate or con- 
fidential relationship than that of 
lawyer and client. To be a lawyer is 














a special privilege, and one who hay 
ing had that privilege, has proved un- 
worthy of it should have his conduct, 
his ideals, his ability to withstand 
temptation thoroughly weighed before 
being again placed in a position where 
he may again do harm to the public 
and to our whole profession. 

“IT ask you not to treat these peti- 
tions for reinstatement lightly, but 
to carefully and impartially consider 
the entire matter before determining 
your own course of conduct.” 

What Mr. Hamlin said to the mem- 
bers of the California Bar Association 
is equally applicable to the members 
of the Kentucky State Bar Associa- 
tion. 





The Milwaukee Bar Association, as 
a public relations project, has dis- 
tributed a pamphlet to the public in 
which the advantages of making a 
will are explained. 

Topics covered in the pamphlet 
are: “What Is a Will?” “Does a Will 
Make for More Probate Expense?” 
“What Happens When There Is No 
Will?” “Is Joint Tenancy a Sub- 
stitute for a Will?” “What about 
Life Insurance?” “Death, Taxes, 
and Wills,” and ‘““Who Should Draft 
a Will?” 

The pamphlet lists ten results that 
can be reached by a will, but not 
otherwise : 


1. Under a will, a trust may be 
created giving incomes for life to 
named persons, and providing for 
distributions to specified persons, for 
example, a wife or child, depending 
upon contingencies happening after 
the death of the testator. 

2. The expense of bond premiums, 
required of the person managing your 
estate if there is no will, can be 
avoided. 

3. The will can increase income 
from property by broadening the in- 
vestment powers of the trustee, other- 
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wise the law requires investments in 
a limited list. 

4. The testator has a free choice 
of naming the person to manage his 
estate. 

5. An immediate forced sale of 
property may be avoided. 

6. Minors can be cared for with- 
out expense of guardianship pro- 
ceedings. 

7. Real estate may be sold without 
cumbersome proceedings, if your will 
authorizes it. 

8. You decide who gets your prop- 
erty instead of the state making that 
choice for you. 

9. Property can be given to persons 
freely chosen by the testator without 
incurring the danger of legislative 
changes in the manner of descent of 
property. 

10. The testator may make gifts to 
charities. 

Recently one of our metropolitan 
newspapers carried a news item with 
headlines about a judge of a traffic 
court procuring and using toy auto- 
mobiles to illustrate exactly how an 
accident happened. The article went 
on to enlarge upon the benefits of 
this method and complimented the 
judge of the court upon his ingenuity 
in initiating this method of clear 
demonstration, and further said it 
was the first time this had been done. 

We believe this judge got the idea 
from his subconscious mind and that 
he believes he is the first to use toy 
automobiles for this purpose, but toy 
automobiles have been thus used in 
the rural courts of Kentucky for a 
long time. We know one circuit clerk 
who keeps a supply of them in his 
desk drawer for this purpose, and 
further it was written in this Journal 
in the September, 1937 issue (Vol. 1, 
No. 4, page 11): 


“Toy automobiles are very useful 
to demonstrate how an automobile ac- 
cident occurred.” 








10 





MONKEYS OR MEN 


This poem was recited by Mr. Fred Shultz of Murray, Ken- 
tucky, in his address before the District Bar Meeting at Mam 


moth Cave last summer. 


“Three Monkeys sat in a coconut tree 
Discussing things as they are said to be; 

Said one to the others—‘‘Now listen, you two, 
There’s a certain rumor that just can’t be true— 
That Man descended from our noble race: 
The very idea is a disgrace. 


“No Monkey ever deserted his wife, 

Starved her babies and ruined her life. 
And you’ve never known a Mother Monk 
To leave her babies with others to bunk, 

Or pass them on from one to another 

Till they scarcely know who is their Mother. 


“And another thing you'll never see; 

A Monk build a fence ’round a coconut tree, 
And let the coconuts go to waste 

Forbidding all other Monks a taste, 

Why, if I’d put a fence around the tree, 
Starvation would force you to steal from me. 


“Here’s another thing a Monkey won’t do— 
Go out at night and get on a stew, 

Or use a gun or club or knife 

To take some other Monkev’s life. 
Yes—-Man descended, the ornery cuss, 


But, brother, he 


DIDN’T descend 


from us.” 





Attorney Pleasant M. Williams, Jr., 
has opened new law offices at 60 Main 
Street in Paintsville. He was dis- 
charged from the Navy last January. 


On the way downstairs to the juve- 
nile department of the I.ittle Rock 
Public Library, a mother admonished 
her young son to “Be very quiet!” 

“Why,” he whispered, “are they 


asleep upstairs?” 


Mrs. Smythe was making final ar- 
rangements for an elaborate reception. 
“Nora,” she said to 
maid, ‘“‘for the first half hour I want 
to stand at the drawing-room 


her veteran 


you 
door and call the guests’ names as 
they arrive.” 

“Thank you, ma’am,” she replied, 
“I’ve been wanting to do that to some 
of your friends for the last 20 years.”’ 
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United States Treaties and 
Kentucky Law 


By ROBERT BIBB HARDISON 


Editor's Note: 


Mr. Hardison is a practicing lawyer with 


offices in Louisville and in Washington. He has served as 
special assistant Attorney General of the Umited States. He 
has represented the Treasury and State Departments in litiga- 
tion arising out of tariffs, custom and navigation laws and 


treaties. 


The Constitution of the United 
States provides: 


“This Constitution, and the Laws 
of the United States which shall be 
made in pursuance thereof, and all 
treaties made, or which shal! be made 
under the authority of the United 
States, shall be the Supreme Law of 
the land; and the Judges in every 
state shall be bound thereby, anything 
in the Constitution or laws of any 
State to the contrary notwithstanding. 
* * * * and the members of the sev- 
eral State Legislatures, and all execu- 
tive and judicial officers * * * * of the 
several States shall be bound by oath 
or affirmation to support this Con- 
stitution.” 


From this it is apparent that the 
paramount law in Kentucky, accord- 
ing to which certain classes of rights 
are to be determined. in the courts 
of Kentucky, is not made in Kentucky 
but comes from outside the State, 


and its compulsive force bears directly 
upon State officers and judges from 
outside the State. 

The object of this article is to 
examine the impact of that part of 
the Supreme Law _ embodied in 
treaties, upon Kentucky officials when 
they are acting in matters genezally 
determined by State-made law. 

That the- impact is immediate and 
forceful is to be seen in Sec. 237 U. 
S. Judicial Code, which provides for 
appeals to Supreme Court of United 
States from final judgments or de- 
crees in suits in highest courts of a 
state in which a decision in the suit 
could be had, where is drawn in ques- 
tion the validity of a treaty of the 
United States and the decision is 
against its validity, or where there is 
drawn into question the validity of a 
statute of a state on the ground of its 
being repugnant to treaties of the 
United States and the decision is in 
favor of its validity. The section also 
provides that the Supreme Court may 
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by certiorari require that there be 
sent up to it for review and determi- 
nation any cause wherein any final 
judgment or decree has been rendered 
by the highest court of a state in 
which the decision could be had, 
where there is drawn in question the 
validity of a treaty of the United 
States, or the validity of a statute of 
any state on the ground of its being 
repugnant to treaties of the United 
States, or where any title, right, priv- 
ilege, or immunity is especially set up 
or claimed by either party, under any 
treaty. 

It has long been established by de- 
cisions of the national courts that 
treaties of the United States, regular- 
ly made, are paramount even to the 
Constitution of a particular state. 
Gordon v. Kerry, Fed. 5611. And if 
a state constitution or statute conflicts 
with a treaty, it is either void or sus- 
pended during the existence of the 
treaty. Tirroce v. Thompson, 274 


Fed. 841. 


Private claimants of rights arising 
under treaties may sue in the state 
courts; and several causes are operat- 
ing to make lawsuits involving rights 
arising from treaties numerous in the 
courts of Kentucky. 


(1) The United States Depart- 
ment holds that aggrieved aliens com- 
plaining of local infringement of 
treaty rights must exhaust their ju- 
dicial remedies in the local courts be- 
fore such complaints can be adjusted 
through channels of diplomacy. This 
is productive of litigation in the local 
courts over claims of treaty rights. 


(2) Kentucky men and women 
ranging through the world during the 
war, and engaging in the expanding 
foreign trade of Kentucky following 
the war, have formed, and in the 
future will continue to form, social 
and industrial contacts, ties, and com- 
mercial engagements in greater num- 
ber than in any former period. 





(3) Changed conditions arising 
from the war make it necessary for 
the United States to revise many of 
its existing treaties and negotiate new 
ones. 


From these causes litigation over 
rights claimed under treaties, which 
depend upon the constitutional valid- 
ity of such treaties as paramount do- 
mestic law in Kentucky, will result, 
and makes knowledge of the law of 
treaties by the general practitioner 
necessary. Such knowledge should 
comprise an understanding (1) as to 
what international compacts and en- 
gagements are treaties that may have 
the effect to override, as domestic 
law, the laws local to a state, and (2) 
the constitutional limitations upon the 
power of treaties to supersede or 
override local law. 


Under opinions of the Supreme 
Court, it is an established principle of 
constitutional law that many inter- 
national compacts in the form of 
executive agreements, such as Postal 
Conventions, Reciprocal Trade 
Agreements, Conventions for Trade- 
mark and Commercial Protection, 
that do not require ratification by the 
Senate, have virtually the effect of 
treaties, and as such, for all practical 
purposes, are part of the supreme 
law cf the land. This principle finds 
illustration in the case of United 
States vy. Belmont, 301 U. S. 330. In 
that case, the Court held that the act 
of the President in recognizing the 
Soviet Government and _ stipulating 
relative to adjustments of claims with 
that Government, had the effect to 
validate, so far as this country is con- 
cerned, acts of the Soviet Govern- 
ment performed before the recogni- 
tion, and to supersede rules of local 
law and public policy of the State of 
New York concerning money de- 
posited in New York and claimed by 
the Soviet Government. 


In the opinion the Court said: 





iw |S He 





KENTUCKY STATE BAR JOURNAL 


13 








“A treaty signifies ‘a compact made 
between two or more independent na- 
tions with a view to the public wel- 
fare.’ Altman & Co. v. United States 
—224 U. S. 600. But an international 
compact, as this was, is not always a 
treaty which requires the participation 
of the Senate. There are many such 
compacts, of which protocols, a modus 
vivendi, a postal convention, and 
agreements like that now under con- 
sideration are illustrations. * * * * 
And while this rule in respect of 
treaties is established by the express 
language of clause 2, Article VI, of 
the Constitution, the same rule would 
result in the case of all international 
compacts and agreements from the 
very fact that complete power over 
international affairs is in the national 
government, and is not and cannot be 
subject to any curtailment or inter- 
ference on the part of the states. 
* * * * In respect of all international 
negotiations and compacts, and in re- 
spect of our foreign relations gen- 
erally, state lines disappear.” 


In the Altman & Co. case the Court 
wrote: 


“While it may be true that this 
commercial agreement made under 
authority of the Tariff Act of 1897, 
Sec. 3, was not a treaty possessing 
the dignity of one requiring ratifica- 
tion by the Senate of the United 
States, it was an international com- 
pact, negotiated between the repre- 
sentatives of two sovereign nations 
and made in the name and on behalf 
of the contracting parties, and dealt 
with important commercial relations 
between the two countries, and was 
proclaimed by the President. * * * * 
We think such a compact is a treaty 
under the Circuit Court of Appeals 
Act.” 


This principle was restated with 
added emphasis in United States v. 
Pink, 62 SCT 566, where the effect 
of the compact with Russia was 
stated : 


“But State Law must yield when it 
is inconsistent with or impairs the 
policy or provisions of a treaty or of 
an international compact or agree- 
ment. The power of a State to refuse 
enforcement of rights based on for- 
eign law which runs counter to the 
public policy of the former must give 
way before the superior federal policy 
evidenced by a treaty or an inter- 
national compact or agreement.” 

Upon these and other authorities 
various international compacts are to 
be considered as treaties and, as such, 
part of the supreme law of the land 
with power to supersede local law 
that conflicts with it. 

In determining whether the spro- 
visions in any given treaty may over- 
ride local law, it is necessary to know 
whether the provisions (contained) in 
the text of that treaty have been en- 
larged or extended by operation of the 
Most-Favored-Nation Clause through 
a later treaty with another country. 
The Most-Favored-Nation Clause, in 
substance, is that any advantage of 
whatsoever kind either party to a 
given treaty may extend to the 
Articles of Commerce of any third 
foreign country, or to the citizens or 
subjects of such other foreign coun- 
try while engaged in such commerce, 
shall, simultaneously and uncondi- 
tionally, without demand aad without 
compensation, be extended to the like 
Articles of Commerce of the other 
party to the given treaty and to the 
citizens and subjects of such other 
party while engaged in such com- 
merce. 

The principle is illustrated in San- 
tovincenzo v. Egan, 284 U. S. 33. In 
that case the Court held that the 
Most-Favored-Nation Clause in the 
treaty with Italy by which Italian 
consular officers in the United States 
were given all the rights, prerogatives, 
privileges, or immunities which had 
been or might thereafter be granted to 
officers of the same grade of the most 
favored nation, automatically gave an 
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Italian consul in New York, through 
the terms of a treaty with Persia, the 
right to receive, in opposition to 
officers of the State of New York, 
money in New York of an Italian Na- 
tional dying in New York. 


As laws of Congress made in pur- 
suance of the Constitution are, like 
treaties made under authority of the 
United States, the Supreme Law of 
the Land, the Supreme Law is set 
forth in three general divisions: 


(1) The Constitution; (2) Con- 
stitutional Acts of Congress; (3) 
Treaties made under authority of the 
United States; and as supersedence 
of the Constitution is not possible, 
Treaties as well as Acts of Congress, 
to be valid, must square with the 
Constitution. This is so, inasmuch as 
no act of Government can be per- 
formed “under authority of the 
United States” that is in violation of 
the Constitution. Two main questions 
arise out of this division of the Su- 
preme Law. One, where the pro- 
visions of a _ valid, self-executing 
treaty and those of a valid act of 
Congress dealing with the same sub- 
ject, conflict or are inconsistent and 
irreconcilable, which one of these two 
instruments of equal power, rank, and 
force shall prevail? 

The other question is, how does a 
given treaty, in so far as it contra- 
venes domestic or local law through- 
out the States of the Union, square 
with the requirements of the Federal 
Constitution ? 

Number two is the big question. 
Number one is not difficult. It has 
long been settled by the Supreme 
Court that when provisions of a self- 
executing treaty and provisions of an 
Act of Congress relating to the same 
subject are in direct conflict or are 
inconsistent—the one latest in point of 
time prevails. That is, an Act of 
Congress of later date than an incon- 
sistent treaty repeals the treaty, as 
internal law, to the extent of the in- 
consistency ; and vice versa—a treaty 


of later date repeals an earlier Act 
of Congress containing provisions in- 
consistent with those in the treaty, 
to the extent of the inconsistency. 
The principle is stated in Whitney v. 
Robertson, 124 U. S. 190, as follows: 


“By the Constitution of the United 
States a treaty and a statute are 
placed on the same footing, and if the 
two are inconsistent, the one last in 
point of time will control provided 
the stipulation of the treaty on the 
subject is self-executing.” 


The general principle stated in the 
opinion is subject to this qualifica- 
tion: an attempted repeal by Act of 
Congress of the provisions of a treaty 
on a subject beyond the reach of 
Congressional authority would be 
futile and void. 

It is necessary to know the time at 
which treaties go into effect and be- 
come operative as domestic law. 
Treaties to which the United States 
is a party are both international en- 
gagements and internal or domestic 
law for the United States. As in- 
ternational engagements, after rati- 
fication by the Senate, they are bind- 
ing upon the United States from the 
time they were completed by signa- 
tures of the representatives of the 
two governments. That is, upon rati- 
fication by the Senate they are retro- 
actively effective from the date of 
signatures ; but as domestic or internal 
laws of the United States they are 
effective only from the date they are 
ratified by the Senate and proclaimed 
by the President. This rule and the 
reason of it are stated in Haver v. 
Yeaker, 72 U. S. 32, as follows: 


“It is undoubtedly true, as a prin- 
ciple of international law, that, as re- 
spects the right of either government 
under it, a treaty is considered as con- 
cluded and binding from the date of 
its signature. In this regard the ex- 
change of ratifications has a retro- 
active effect, confirming the treaty 
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from its date. But a different rule 
prevails where the treaty operates on 
individual rights. * * * * Insofar as 
effects them, it is not considered as 
concluded until there is an exchange 
of ratifications. 

“The reason of the rule is apparent. 
In this country, a treaty is something 
more than a contract} for the Federal 
Constitution declares it to be the law 
of the land. If so, before it can be- 
come a law, the Senate, in whom 
rests the authority to ratify, must 
agree to it. * * * * As the individual 
citizen, on whose rights of property 
it operates, has no means of know- 
ing anything of it while before the 
Senate, it would be wrong in principle 
to hold him bound by it, as the law 
of the land, until it is ratified and 
proclaimed.” 


The difficult and important ques- 
tion is, what constitutional limitations 
upon the treaty-making power are to 
be found in the language “all treaties 
made or to be made under the au- 
thority of the United States?” That 
there are limitations is not to be 
doubted, inasmuch as no act of gov- 
ernment which violates the constitu- 
tion can be done “under the authority 
of the United States.” It is equally 
certain that the limitations, whatever 
they are, are not the same nor as 
definite and certain as the limitations 
the Constitution puts upon the power 
of Congress to legislate. 

In U. S. v. Curtiss-Wright Corp. 
(decided December 21, 1936), 299 U. 
S. 304, the opinion postulates that the 
power of the President in dealing 
with foreign relations was not de- 
rived from the Constitution ; that out- 
side of and beyond the general investi- 
ture of authority and power in the 
Chief Executive by the Constitution, 
he had power to deal with our foreign 
relations by reason of the inherent 
authority of the nation over those 
matters ; that the powers of the Fed- 
eral Government over foreign or ex- 
ternal affairs differ in nature and 





origin from those over domestic or 
internal; that the powers of external 
sovereignty possessed by the Federal 
Government do not depend upon the 
affirmative grants of the Constitu- 
tion and that in the field of interna- 
tional relations the President is the 
sole organ of the Federal Govern- 
ment. Ever since the Constitution 
was adopted, lawyers, publicists, 
statesmen, and the courts have under- 
taken to explicate the treaty-making 
power and determine its extent. Ex- 
amination of some of their pro- 
nouncements will show the difficult 
nature of the problem. 

“When the United States came into 
being it must be assumed that the 
state as a whole acquired auto- 
matically the full power to conclude 
agreements which was possessed by 
other independent States. As a result 
of the separation from Great Britain 
by the Colonies, acting as a unit, the 
powers of external sovereignty passed 
from the Crown not to the Colonies 
severally, but to the Colonies in their 
collective and corporate capacity as 
the United States of America. * * * * 
In the Union there existed as an at- 
tribute of its sovereignty, the right to 
enter into international agreements 
which was no narrower in scope than 
that enjoyed and asserted by France 
or Great Britain.” Hyde, Interna- 
tional Law. 


The same writer with respect to the 
effect of the Constitution on this 
power as it was originally received, 
said: 


“There must be great reluctance to 
impute to the framers of the Con- 
stitution a design to fetter the United 
States in such a way as to deprive it 
of the power or capacity to participate 
in the regulation by treaty of matters 
so dealt with by other States as a 
normal and common incident of in- 
ternational intercourse. Such an in- 
ference is not likely to be deduced 
from an instrument making provision 
for the conclusion of agreements and 














referring in terms to no classes of 
them that should be deemed to be 
forbidden. It would be difficult to 
establish that there was contemplated 
any restrictions upon the power of the 
nation to contract except insofar as 
it might be utilized to achieve an end 
deemed to be forbidden by the terms 
of the Constitution, or by implica- 
tion necessarily to be deduced from 
them.” 

John C. Calhoun, while Secretary 
of State, speaking with respect to 
limitations upon the treaty power, 
said: 


“The nation can enter into no 
stipulation calculated to change the 
character of the Government, or to do 
that which can only be done by the 
Constitution-making power, or which 
is inconsistent with the nature and 
structure of the Government.” 

In Missouri v. Holland, 252 UV. S. 
416, the Supreme Court, speaking 
through Justice Holmes, said: 

“With respect to rights -reserved to 
the states, the treaty-making power 
is not limited to what may be done 
by an unaided Act of Congress.” 

In U. S. v. Belmont, supra, Chief 
Justice Hughes, for the Court, stated 
the principle as follows: 


“Plainly, the external powers of the 
United States are to be exercised 
without regard to state laws or 
policies. The supremacy of a treaty 
in this respect has been recognized 
from the beginning. Mr. Madison, 
in the Virginia Convention, said that 
if a treaty does not supersede existing 
state laws, as far as they contravene 
its operation, the treaty would be in- 
effective. To contract it by the su- 
premacy of the state laws, would 
bring on the Union the just charge 
of national perfidy, and involve us in 
war, * * * * As to such purposes, the 
State of New York does not exist. 
Within the field of its powers, what- 
ever the United States rightfully un- 
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dertakes, it necessarily has warrant to 
consummate. And when judicial au- 
thority is invoked in aid of such con- 
summation, state constitutions, state 
laws, and state policies are irrelevant 
to the inquiry and decision.” 


In the early case of Holden v. Joy, 
84 U. S. 211, the Court, in describing 
the treaty power, wrote: 


“The power of the President to 
make treaties, being given in general 
terms, must be assumed to extend to 
all those objects which in the inter- 
course of nations, had, prior to the 
adoption of the Constitution, been 
usually regarded as the proper sub- 
ject of negotiation and treaty, if not 
inconsistent with the nature of the 
Government and the relation between 
the states and the United States.” 


The reasoning is that the authority 
of the Federal Government over in- 
ternal affairs of the nation was dele- 
gated to it by the states in the Con- 
stitution, and includes no authority 
save such as was delegated in ex- 
pressed terms or by necessary im- 
plication arising from the terms, while 
the authority of the National Gov- 
ernment over international relations 
is not authority delegated by the 
states through the Constitution, but 
is an inherent national power, which 
vested in the National Government 
immediately upon formation of the 
republic. When the Constitution was 
formed the effect of that instrument 
upon the treaty-making power was to 
put some undefined limitations on 
that authority, different than the 
limitations upon the power of Con- 
gress to legislate. 


The direct question here is: Did 
the United States, in adopting the 
Constitution, relinquish the power or 
capacity to enter into a treaty relating 
to matters generally regarded as local 
to a state, and within its regulatory 
power to the extent that Congress 
cannot control, and impose restraints 
upon the freedom of a state to regu- 
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late within its territorial limits? 
There is nothing in the language of 
the Constitution investing the Gov- 
ernment with the treaty - making 
power to indicate that the existence 
of such a local interest is decisive of 
the question. No answer is to be 
found in the 10th Amendment to the 
Constitution, which reserves the pow- 
ers not delegated to the United States, 
nor prohibited by it to the states, to 
the states respectively, or to the 
people. This is so because— 


(1) The power to make treaties is 
expressly delegated. 


(2) The states are expressly for- 
bidden “to enter into any treaty, al- 
liance, or confederation.” 


It appears from a number of 
treaties made throughout the period 
of our national life that whenever the 
United States and a foreign country 
have held .the view that an interest 
existed, the preservation or advance- 
ment of which demanded the imposi- 
tion of restrictions within the terri- 
tories of those governments, the 
United States has regarded itself as 
having power to impose same, re- 
gardless of the fact that their imposi- 
tion would interfere with and dis- 
place regulations imposed by the state. 
And imposition of such restrictions 
by treaty has not always been con- 
fined to those matters which in the 
intercourse of nations, prior to the 
Constitution, had ordinarily been re- 
garded as proper subjects of negotia- 
tion and treaty. It is highly significant 
that in no instance has a treaty, regu- 
larly made and entered into by the 
United States, according to customary 
forms and procedures, been held un- 
constitutional by the courts. 


It would seem from the foregoing 
authorities that constitutional limita- 
tions upon the treaty-making power 
have not been completely located or 
defined, and that they are not sus- 
ceptible of definitive establishment. 
However, valuable assistance in de- 





termining the extent to which treaties 
may apply to regulation of matters 
generally considered as internal or 
domestic to the states and subject to 
regulation under their police powers 
are to be found in the cases. A glance 
at the point directly at issue in some 
of them may be useful as a guide in 
the absence of an unvarying rule. 


The treaty of peace of September 
3, 1783, between the United States 
and Great Britain provided that no 
impediment should be imposed upon 
British creditors collecting debts owed 
by citizens of the United States. The 
Supreme Court held this stipulation 
nullified proceedings by the State of 
Virginia had under a Virginia statute 
by which debts owed to British 
creditors were confiscated, though the 
act of confiscation was done before 
either the Articles of Confederation 
or the Constitution were formed. 
Ware v. Hylton, 3 U. S. 199. 

A treaty between the United States 
and Canada, regulating the killing and 
sale of migratory birds, superseded a 
statute of Missouri regulating duck 
hunting in that state. Missouri v. 
Holland, 252 U. S. 416. 


Under the terms of a Consular Con- 
vention with Italy, property of an 
Italian National, dying in New York, 
was disposed of according to the 
terms of the convention, although 
such disposition was contrary to the 
New York statute. Santovincenzo, 
Consul, v. Egan, Public Administra- 
tor, 284 U. S. 30. 


A treaty with Japan stipulated that 
citizens or subjects of each of the 
countries should have liberty to enter, 
reside in, and carry on trade in the 
territory of the other. Under those 
terms, a municipal ordinance of the 
City of Seattle that sought to limit 
the business of pawnbroking to citi- 
zens of the United States, was void 
as to a Japanese lawfully in the 
United States and engaged in the 
business of a pawnbroker. Asakura 


v. Seattle, 265 U. S. 332. 
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A statute of California having for 
its real object the repeal of the 
charter of a corporation of that state, 
upon the grounds that it employed 
Chinese, was held invalid as it vio- 
lated the rights of Chinese under a 
treaty with China. Tibwicio v. Parott, 
1 Fed. 481. 

A city ordinance requiring Chinese 
inhabitants to remove from a portion 
of the city formerly occupied by them 
was void as contravening a treaty with 
China providing that Chinese might 
enjoy the same privileges as those en- 
joyed by citizens of any other nation. 
In re: Lee Sing, 43 Fed. 359. 

A statute of Oregon forbidding em- 
ployment of Chinese on public works 
was held in violation of a treaty with 
China, giving Chinese the right to re- 
side in the United States and enjoy 
the same rights as citizens of the 
Most-Favored-Nation, as that right 
involved the right to earn a living. 
Baker v. City of Portland, Fed. Case 
No. 777. ; 

A covenant in a deed not to sell or 
lease land to a Chinaman is void as 
in contravention of a treaty with 
China. Gandolfo v. Hartman, 49 
Fed. 181. 

In Indemnity Insurance Company 
v. Pan American Airways, it was 
held that local public policy against a 
contract limiting liability of carrier 
must yield to overriding policy of a 
treaty to the contrary. 58 Fed. Sup. 
340. 

By virtue of the Most-Favored-Na- 
tion Clause in the Italian treaty, 
postal savings of an alien dying in 
the United States were paid over by 
the Postmaster General of the United 
States to an Italian Consular Agent, 
notwithstanding there had been no 
administration on his estate as re- 
quired by the laws of the state where 
he died. Lanza v. U. S. 

A Russian corporation prior to 
1918 deposited a sum of money with 
the banking firm of August Belmont 
& Company in New York. In 1918 
the Soviet Government by decree dis- 





solved the Russian corporation, con- 
fiscated its assets, including the money 
deposited in New York, and assigned 
that fund to the United States in 
adjusting rival monetary claims of 
Russia and the United States. The 
United States sued the bank to re- 
cover the money: the bank refused to 
turn it over to the Government. The 
lower court decided against the 
United States, on the view that the 
situs of the bank deposit was in New 
York, the act of the Soviet Govern- 
ment in taking over the deposit was 
an act of confiscation, and the result 
of a judgment turning the money 
over to the United States would be in 
aid of the confiscation, contrary to 
the controlling public policy of the 
State of New York concerning money 
deposited there. The Supreme Court 
reversed the lower court, threw the 
public policy of the State of New 
York out the window and said: 

“State constitutions, state laws, and 
state policies are irrelevant to the in- 
quiry and decision. * * * *” and, “As 
to such purposes the State of New 
York does not exist.” 

Thus it is seen that many of the 
most common and vital activities of 
life, normally within the regulatory 
power of the states and municipalities 
are subject to overruling national au- 
therity exerted through the treaty- 
making power. 

In view of the foregoing author- 
ities, it would seem that a stickler for 
state rights, home rule, and local self 
government, who is concerned that 
national power shall not invade those 
spheres of state and local authority, 
through acts of Congress, may find 
occasion for concern that federal au- 
thority shall not invade those spheres, 
to even greater extent, through the 
treaty-making power. The problem is, 
to what extent shall the exigencies of 
our national life in the world of today 
be permitted to control over local 
customs and ways of life. The lawyer 
has a major part in solving this prob- 
lem. 
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Words, Words, Words 


E. EVANS 


By ALVIN 


It is a pity that we cannot influence 
young law students and young law- 
yers to have more regard for linguis- 
tic form and style than they so often 
indicate. We think that a sloppy ap- 
pearance, baggy trousers, unpolished 
shoes, and uncombed hair, do not 
add to one’s success in the practice 
of law. On the other hand, we seldom 
say much about the style in the use of 
language. There is such a thing as a 
pleasing style so that people like to 
read the product. There is also a 
sloppy style which, like unpolished 
shoes or soiled linen, detracts from 
one’s influence. Too little attention 
is commonly given to construction 
and composition, and a nice feeling 
for words is often lacking. 


One has even heard at times the 
alleged word “irregardless.” The 
word “only” is often misplaced so 
that it modifies the wrong word, as 
for example, “I only saw three dogs” 
might imply that the speaker saw 
them but did not do anything else to 
them. The speaker meant, of course, 
that he saw only three dogs. 


Another common mistake is illus- 
trated by the following: “All did not 
come back,” where the speaker meant 
“Some came back but some did not.” 
In which case he should have said: 
“Not all came back” rather than “All 
did not come back.” The literal mean- 
ing of “All did not come back” is that 
not any came back. 


A further undesirable _ stylistic 
quality is found at times in documents 
including opinions of judges in which 
frequent repetition of the same word 
or a word with the same root occurs. 


Thus in the restatement of the law 
of property, Volume 5, Servitudes, 
the word “promise” is used fourteen 
times on one page, and interspersed 
with it are the words “promisor” and 
“promissory.” Perhaps this repetition 
was unavoidable, but it is boresome. 

In Button v. Pennsylvania Railway 
Company, 57 N. E. (2d) 444, there is 
the following paragraph: 


“The negligence charged in the first 
paragraph of the complaint is to the 
effect “That beginning at a point on 
said railroad track about a half mile 
or more north of a point opposite 
said curve in said highway, large 
quantities of highly volatile coal were 
unnecessarily thrown into the firebox 
of said locomotive and upon the fire 
contained therein, thereby preventing 
proper combustion of said coal, result- 
ing in great clouds of dense smoke 
being emitted from the smokestack of 
said locomotive,’ which settled and 
covered the ground for a distance of 
80 to 100 feet east of the tracks and 
that, as said train traveled southward, 
the appellee knew said smoke would 
‘fall upon and cover said curve in said 
highway when said engine reached a 
point on said railroad tracks opposite 
said curve, unless said smoke was 
checked in the meantime.’ Said para- 
graph of the complaint further al- 
leges that the appellee knew or, in 
the exercise of reasonable care should 
have known, that said automobile and 
its occupants ‘were approaching a 
curve in said highway and that said 
smoke from said engine would cover 
said curve,’ thereby producing a con- 
dition unusually hazardous to travel, 
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but notwithstanding such knowledge, 
actual or constructive, the appellee 
continued to so fire its locomotive and 
failed to use a certain mechanical de- 
vice with which said locomotive was 
equipped, which device was designed 
to and would have eliminated, if used, 
said dense smoke.” 

The judge used the word “said” 
twenty-two times in one paragraph. 
Does anyone think that said repeated 
use of said word “said” adds clarity 


to said paragraph in said opinion of 
said court? 

In J. C. Penny Co., Inc. v. Me- 
Laughlin, 137 Fla. 594, 188 So. 785, 
the court used the word “said” only 
thirteen times in one paragraph. It 
seems to me that there were several 
other places where the word “said” 
could have been used in said para- 
graph if said court had been astute in 
looking for opportunities for the use 
of said word “said,” said to do service. 





Letter to the Law Alumni ot the 
University of Illinois 


By DEAN ALBERT J. HARNO 


When last I wrote you, we were 
still in what then seemed to be the 
midst of a great war. How quickly 
the scene has shifted! I then spoke 
of the coming perils of peace. I fore- 
saw hazards after the war, but I did 
not anticipate how suddenly they 
would confront us and how real and 
ominous they would be. 

But lookiny at the brighter side, the 
fighting is over. A substantial num- 
ber of the men who fought are back 
home, and many of them are already 
in school. They have traveled the 
seven seas and the far parts of the 
earth ; they have had innumerable and 
miraculous encounters; they have 
flown on missions over enemy terri- 
tory, descended on him from the air, 
and stalked him under the sea. All of 
these experiences have left an im- 
print on these men which remains to 
be appraised. Some observations are 
that they are more mature; many are 
married—sixty-one per cent of those 
enrolled in the Law School last year 
were married; they have settled down 





to their studies as no students in my 
experience have ever before applied 
themselves ; but they still are a group 
of boys. 

They are realists, if not fatalists. It 
is perhaps well that they are, for this 
is a difficult time for sensitive souls. 
Here and there a boy who went to 
war with high idealism has returned 
confused and bewildered. One young 
lawyer back from the war remarked, 
“You taught me about law and justice. 
I wanted more than anything else to 
practice law. Now I doubt whether I 
want to be a lawyer. Law and justice 
are outmoded concepts. What men 
want is power, and power is gained 
through force.” Most are not like 
that. They are forthright. They will 
be honest and upright lawyers, but 
they will not be awed nor misled by 
high-sounding phrases. Freedom from 
want and freedom from fear are 
meaningless expressions to them. 
They can be counted upon to uphold 
the standards of our profession. I 
suspect, though, that they will want 

















to cull some chaff from our canons of 
ethics. 

But notwithstanding their apparent 
leaning toward realism, there is at 
present a void in the lives of these 
men. How that void will be filled re- 
mains to be seen. It might be religion, 
and there are straws in the wind 
which indicate that will be the trend. 
It might be skepticism abetted by 
pessimism. But whatever it is, the 
void will be closed soon. There are 
implications in this for the young 
lawyer and for our profession, for I 
take it the lawyer is devoted to the 
proposition that disputes between man 
and man should be settled, not through 
force but through legal procedures, 
and that the end of law is justice. Is 
the quest for justice also a mere 
empty phrase or can it be given mean- 
ing and purpose in the hearts of men? 

The period we are now in is one 
of transition. Individuals, groups of 
men, and nations have been cut from 
their moorings. The peoples of many 
lands now know the full and bitter 
meaning of Kipling’s words, “Lo, all 
our pomp of yesterday is one with 
Nineveh and Tyre!” Proud peoples 
who for centuries have not known the 
fear of hunger are devastated and 
starving. We may have fought the 
war to attain the four freedoms, but 
judging from the present, these in- 
vocations are mere mockeries. Fortu- 
nately we as a people have escaped 
destruction and hunger, but we have 
made huge sacrifices of the lives of 
men; we have poured into the war 
stupendous measures of our country’s 
wealth and resources; and, if we are 
to heed the cry of those who hunger, 
we have yet to make further heavy 
contributions. What effect all this 
will have on the lifeline of our nation 
and what the impact on us of present 
and imminent world economies and 
ideologies will be, only time can dis- 
close. 

Some individuals have seemed to 
think that everything would be differ- 
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ent after the war. I did not share that 
view. Men are much the same, but 
we must nevertheless reckon with the 
fact that they cannot pass through 
experiences so catastrophic as the war 
and its aftermath without having their 
ideas about things and their outlook 
upon life colored. It is these changes 
and trends in thought and ideologies 
that are significant, for they fore- 
shadow shifts in political and social 
philosophies. 


Today ideas are in a flux. Before 
the war we took even our most cher- 
ished institutions for granted. We 
were satisfied and complacent. The 
rise of Communism, Fascism, Naz- 
ism, and Shinto were curious foreign 
manifestations. Only foreigners could 
succumb to irrationalities such as 
that. We were repelled but not criti- 
cal. Now a puzzling change has oc- 
curred. We have dealt with Fascism, 
Nazism, and Shinto and have rubbed 
noses with Communism. We now are 
critical of them but also receptive to 
them. At the same time our own in- 
stitutions have taken on new meaning 
for us. We prize them but we also 
are ready to challenge their current 
validity. Before the war we were 
moving at an accelerated pace toward 
some form of collectivism and did not 
appear to notice it. Had we realized 
it. we would have been shocked and 
outraged. Today we are aware of this 
trend and seem not to be alarmed. 

What is more, America, with the 
support of the American people, ap- 
pears to have assumed a new role in 
international affairs. Gone is the re- 
luctance to step into the precarious 
arena of world diplomacy. There are, 
indeed, some who are alarmed; who 
believe that America is inadequately 
prepared for that role; that our 
foreign policy is not sufficiently de- 
veloped to enable us to guard our 
own interests; and that we, as a 
people, still lack a sense of direction, 
a sense of destiny, without which we 
may fall easy prey to the designing 
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selfishness of others. I confess I 
share some of these apprehensions. 
But whatever our fears may be, we 
must face the cold fact that public 
opinion has changed and that America 
has undertaken new responsibilities. 
It is required of us, therefore, that 
we reconstruct our thinking and our 
plans to meet new contingencies in the 
international as well as the domestic 
field. 

In each of these areas we are 
confronted with a seeming para- 
dox. Totalitarianism in the form of 
Nazism and Fascism has failed. We 
distrust Communism. Notwithstand- 
ing, America is moving toward col- 
lectivism. It is noteworthy that in 
the recent controversies between in- 
dustry and labor, the cry was general 
that the Government take control of 
the industries involved. Perhaps that 
is the wise step, but did those who 
called for Government control realize 
the full import of that move? In the 
international scene, our country, 
which is opposed to war, has moved 
into an area of power politics in 
which the common procedure for 
settling disputes, according to the 
lessons of history, has been resort to 
war. We are going into this area 
with the avowed purpose of putting a 
stop to war. But what have we to 
substitute for power diplomacy and 
war? 

America has one device, if she will 
but realize its potentialities and put 
her full faith in it, that will safeguard 
her interests. Our government is one 
of law, and we have had a long and 
successful experience in the settle- 
ment of disputes, whether they arose 
between individuals or between man 
and his government, with legal pro- 
cedures. America must stake her case 
on law and law observance. On that 
premise she must stand. A patent 
reason for the failure of Fascism and 
Nazism was that with them law was 
debased and force exalted. Law and, 
through law, justice must be supreme. 


And this principle to succeed calls not 
only for a government under law but 
for freedom of action for the tribu- 
nals of justice. Law, to be sure, is 
sustained by force, but in a govern- 
ment under law, the law is exalted 
and not the force. There need be no 
fear of collectivism in Amerca so long 
as we have a responsive and a re- 
sponsible government and disputes be- 
tween man and man and between a 
citizen and his government are re- 
solved according to law. 

Likewise that which safeguards the 
internal economy of the nation holds 
also for international relations. Na- 
tions in their international affairs have 
had no adequate restraints on their 
actions. War can be abolished by law. 
This end cannot be accomplished 
through pious resolutions nor even 
through agreements among nations. 
We as citizens of the United States 
are subject to the laws of the state 
in which we live. We also are subject 
to the laws of the United States. To 
abolish war we, in common with other 
peoples, must accept the principle that 
disputes which cross international 
boundaries must be resolved accord- 
ing to laws enacted to govern those 
controversies. The goal which is here 
envisaged is difficult to attain and we 
may never reach it. But if solution 
there is for the international imbro- 
glio, it must be through the faithful 
adherence by all peoples to the prin- 
ciple that law is supreme. 





DEFINITIONS FROM ESAR’S 
COMIC DICTIONARY 


Accelerator—Men sstill die with 
their boots on, but usually one boot 
is on the accelerator. 

Auto accidents are caused less often 
by tires that are loose than by drivers 
that are tight. 

An actor is a person who works 
when he plays and plays when he 
works. 
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Stare Decisis in Futuro 


By THOMAS J. KNIGHT 
Of Louisville 


Several years ago the writer gave 
a short informal talk on the subject 
of this article before a sectional meet- 
ing held in connection with the annual 
meeting of the Kentucky Bar As- 
sociation. Since then there have been 
some decisions of the Supreme Court 
and of our Court of Appeals which 
seem to justify a re-examination of 
the subject. 

It is not often that Kentucky stands 
out as a leader in the field of judicial 
knowledge so as to cause it to attract 
the attention of the legal world by 
reason of some novel or advanced or 
progressive step it has taken in the 
realm of judicial decisions. True it is 
that Kentucky has achieved distinc- 
tion in one or two instances by adher- 
ing to a stand “whence all but she had 
fled,” notably, in refusing for a long 
time to uphold the “iron safe clause” 
in fire insurance policies and in ad- 
hering to the “scintilla rule,” both 
positions now happily thrown into the 
discard and abandoned by our Court 
of Appeals. 

The original discussion of this sub- 
ject was brought about by an article 
by Frank W. Grinnell of the Boston 
liar entitled, “Judicial Regulation of 
Stare Decisis,” published in the Feb- 
ruary, 1941, issue of the Journal of 
the American Judicature Society. He 
opened that article with this com- 
ment: 


“Recent articles suggest that the 
American Law Institute and the pro- 
fession generally have not yet grasped 
the full practical significance of the 
Montana and Kentucky practice of 
limiting the effect of an overruling 


decision to the future, to avoid un- 
just consequences of its retrospective 
application.” 


The Kentucky case to which he 
referred as establishing the doctrine 
and which he cited as supporting his 
thesis was that of Payne v. City of 
Covington, 276 Ky. 380, 123 S. W. 
(2d) 1045. That case, in construing 
Sections 157 and 158 of the Kentucky 
Constitution, held that a municipal 
bond issue to cover a floating in- 
debtedness of a city which had been 
incurred by expenditures in excess of 
its annual revenues would be illegal 
unless approved by two-thirds of the 
voters thereof at an election to be 
held for that purpose. Beginning with 
the case of the City of Providence v. 
Providence Electric Light Company, 
122 Ky. 237, 91 S. W. 664, and con- 
sistently followed down to the de- 
cision in the Payne case, supra, the 
Court of Appeals had held that it 
was immaterial that the indebtedness 
sought to be refunded by the pro- 
posed bond issue had been incurred 
by exceeding the revenues for the 
years covered, provided, the expendi- 
tures were within the Constitutional 
limits of the amount which the city 
had the right to actually levy during 
these years. In other words, the 
criterion was not whether the ex- 
penditures exceeded the revenue 
actually levied, but whether or not 
such revenue exceeded the amount 
that might have been levied under 
Section 157 of the Constitution. 


It can readily be seen that this let 
down the bars, so to speak, and al- 
lowed officials to curry favor with the 
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voters by keeping low tax rates, then 
spending in excess of the revenues de- 
rived therefrom, then later floating 
bond issues to cover same without a 
vote of the people thereon. 

The Payne case called a halt to this 
practice; but since many bonds had 
been issued under decisions of the 
Court upholding the practice and 
these bonds were in the hands of in 
nocent persons who had acquired 
them upon the faith of their validity 
under the long line of Court of Ap- 
peals decisions, it was no easy matter 
to overthrow these decisions and in 
effect upset vested property rights. 
The stare decisis doctrine had a 
strong pull here, and the normal effect 
of overruling these decisions would 
have been the voiding of many bonds 
issued under reliance on previous de- 
cisions. The question was solved by 
the application to the situation of a 
doctrine which I have chosen to call 
Stare Decisis in Futuro. That is, by 
overruling all previous decisions in 
conflict therewith, validating all bond 
issues which had been made in re- 
liance upon these decisions, and mak- 
ing the new decision apply only to 
future issues. This the Court did in 
the following language: 


“Therefore in overruling our prior 
opinions and in declaring our disap- 
proval of such erroneous interpreta- 
tions herein dealt with, we do so with 
the express reservation that all rights 
heretofore created and accrued in 
favor of all persons interested, in any 
manner whatsoever, shall be pre- 
served and the principles of this 
opinion will not apply to any transac- 
tion begun or in the course of com- 
pletion or finished before this opinion 
becomes final. But the various taxing 


units of the commonwealth embraced 
by the two sections of the Constitu- 
tion, supra (157 and 158) shall, after 
this opinion becomes final, observe 
and be governed by the interpretation 
herein made, and shall contract no 


debts beyond the amount of revenue 
which they themselves provide under 
authority given to them by the Con- 
stitution or Statutes legally enacted 
thereunder.” 


Although this doctrine of having a 
decision where property rights are in- 
volved operate prospectively and not 
retrospectively where the facts justify 
it, has not been frequently used, it ap- 
pears to be supported by ample prec- 
edent, and seems to be the common 
sense approach ; the wonder is that it 
has not been more frequently used. 
It looks to me as though Montana and 
Kentucky have shown the way to 
break away from the stare decisis 
doctrine when the need arises but in 
doing so still preserve those rights 
which have been fixed by prior de- 
cisions. 

Montana led the way sometime ago 
in the case of Sunburst Oil & Refin- 
ing Co. v. Great Northern R.R. Co., 
7 P. (2d) 927. Without going into 
the facts of that case, it is sufficient 
to say that the Supreme Court of that 
State held a previous decision to be 
erroneous but held that it was the 
law until overruled and constituted 
the governing principle for shippers 
and carriers who, during the period 
of its existence, had acted on the faith 
of it. 

On certiorari the case came before 
the United States Supreme Court as 
the Great Northern R.R. Co. v. Sun- 
burst Oil & Refining Co., 287 U. S. 
358. That Court upheld the action of 
the Montana Supreme Court in mak- 
ing its decision prospective only and 
not retroactive. Justice Cardoza, 
speaking for the Court, said: 


“We think the Federal Constitu- 
tion has no voice upon the subject. A 
state in defining the limits of adher- 
ence to precedent may make a choice 
for itself between the principle of 
forward operation and that of rela- 
tion backward. It may say that de- 
cisions of its highest court, though 
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later overruled, are law none the less 
for intermediate transactions. Indeed 
there are cases intimating, too broad- 
ly, that it must give them that effect ; 
but never has doubt been expressed 
that it may so treat them if it pleases, 
whenever injustice or hardship will 
thereby be averted.” (Citing cases) 


“On the other hand, it may hold to 
the ancient dogma that the law de- 
clared by its courts had a Platonic or 
ideal existence before the act of 
declaration, in which event the dis- 
credited declaration will be viewed as 
if it had never been, and the recon- 
sidered declaration as law from the 
beginning.” (Citing cases) 


In the first paragraph quoted above 
it will be seen that the Supreme 
Court puts the stamp of its approval 
on the ruling that a court may over- 
rule prior erroneous decisions but 
make its overruling decision prospec- 
tive in its operation, thus leaving in- 
tact rights acquired during its effec- 
tive period. 

The somewhat involved second 
paragraph quoted above is Justice 
Cardoza’s way of saying that some 
courts take the view that what they 
have said in the previous erroneous 
decisions never was the law, but that 
the law from the beginning was the 
law as it is now being declared in the 
new overruling decision. It seems to 
me that this latter view, taken by 
some courts, is entirely erroneous, be- 
cause when the original decision was 
rendered it may have been a sound 
decision in the light of all that was 
known at that time. Or it may have 
been a decision by a divided court 
with very excellent reasons to sup- 
port it, but may have had to give way 
later to an overruling decision by a 
Court with a different personnel and 
with a different viewpoint, as has so 
frequently happened of late in the 
Supreme Court itself. Nonetheless, 
the erroneous decision was the law 





until overruled, and rights fixed under 
it should not be disturbed. How sim- 
ply and practically this can be achieved 
by the Court making such overruling 
decisions prospective and not retro- 
spective ! 

A few examples from the field of 
Federal jurisprudence will serve to 
illustrate the point. 

Probation of first offenders and 
suspension of sentences in criminal 
cases where the facts justified it had 
long been practiced in some of the 
Federal District Courts, notably in the 
District Courts of New England and 
Ohio, even though there was no Fed- 
eral Statute specifically authorizing 
it at that time, the Courts simply act- 
ing under their assumed common law 
powers. When the legality of this 
practice came before the Supreme 
Court in 1916 in Ex Parte United 
States, 242 U. S. 1927, that Court 
held all probations and suspensions 
of sentences illegal in the absence of 
an act of Congress. When this de- 
cision was announced there were sev- 
eral thousand persons all over the 
country who had been convicted in 
Federal Courts and released on pro- 
bation. These probated persons faced 
re-arrest and imprisonment and were 
only saved from that experience by a 
mass pardoning of all of them by the 
President of the United States. This 
was done at the suggestion of the 
Court; but how much simpler and 
seemingly more sensible would it have 
been for the Court to recognize the 
long practice of probation by the Fed- 
eral Courts, and to have provided in 
its decision that it should be prospec- 
tive in its operation, thus confirming 
the many probated sentences that had 
been imposed under what seemed 
sound and was certainly a _ beneficial 
judicial practice. Later, Congress did 
enact the Federal Probation Law now 
operating so successfully in the Fed- 
eral Judicial system. 

While the probation example above 
referred to did not involve the over- 
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ruling of previous decisions of the 
same court, the following example 
did. Since the decision in Swift v. 
Tyson, 16 Pet. 1 (U. S. 1842), almost 
a century previous, the Supreme 
Court had followed the doctrine that 
Federal Courts had common law 
powers based on “general law,” as 
opposed to the idea that Federal 
Courts must follow state decisions 
where the state courts had spoken on 
the question involved. Then, after 
nearly a hundred years, came Erie 
Railroad Co. v. Tompkins, 304 U. S. 
64, which overruled Swift v. Tyson 
and the many cases which followed 
it, and held the exact contrary. The 
effect of this reversal of a precedent 
of long standing was the upholding of 
a $30,000 verdict against a railroad in 
a personal injury case when the rail- 
road had every right to expect that 
the law as established for a century 
would be followed and that it would 
be held not liable under then existing 
precedents. Without entering into 
the controversy which split the legal 
world as to the relative soundness of 
Swift v. Tyson or its overruling de- 
cision, Erie Railroad v. Tompkins, 
my point is that the latter decision 
could well have been made prospec- 
tive in its effect, with an equitable 
clause in the overruling opinion pro- 
viding that its application should be 
only to future actions brought or de- 
fended in reliance thereon. 

Another example is the decision of 
the Supreme Court in 1944 that in- 
surance is interstate commerce. For 
75 years, since the decision of the 
same Court in the case of Paul v. Vir- 
ginia, 19 L. Ed. 357, the Supreme 
Court had adhered to the view that 
the business of insurance is not in- 
terstate commerce. The overruling 


decision of U. S. v. Southwestern 
Underwriters Association, 322 U. S. 
533, in 1944 upset this generally ac- 
cepted and well settled doctrine. The 
practical consequences of this de- 
cision have been tremendous. For the 





last three-quarters of a century the 
states have erected a vast regulatory 
machinery, financed largely by taxes 
on the activities of the regulated 
companies. These state laws were en- 
acted on the assumption that in- 
surance is not interstate commerce, 
and many of them might be invalid 
under the strict rule forbidding dis- 
criminations against such commerce. 
Insurance companies and their coun- 
sel were thus precipitated into an 
aura of uncertainty and were con- 
fronted with a difficult question of 
policy as to the continuance of pay- 
ment of these regulatory taxes of 
doubtful validity. This uncertainty 
and confusion following the decision 
and its possible retroactive effect on 
state regulation of insurance is high- 
lighted by the following excerpt from 
Justice Jackson’s dissenting opinion 
in the case: 


“We cannot anticipate, and more 
than likely we could not agree, what 
consequences upon tax liabilities, re- 
funds, liabilities under state law to 
states or to individuals, and even 
criminal liabilities will follow this 
decision.” 


Certainly this situation presents a 
case in which the Court might well 
have provided that its decision should 
be effective prospectively only, and 
that state legislation and regulation of 
insurance built up on the faith of the 
Court’s contrary ruling seventy-five 
years before, should not be invali- 
dated by the new ruling. 


Other examples of the beneficial 
effect of limiting overruling decisions 
to prospective operation could be 
cited, but to do so would unduly 
lengthen this article. 


The most recent Kentucky case in 
which the doctrine has been applied, 
and which case furnishes a typical 
example of the soundness and prac- 
ticability of its application, is the case 
of Button v. Drake, 302 Ky. 517, 199 
S. W. (2) 66. 
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In the previous decision of Button 
v. Hikes, 296 Ky. 163, 176 S. W. (2) 
112, the Court of Appeals had held 
that the right to receive periodical 
payments from certain insurance com- 
panies by the widow of Mr. Hikes, 
was not property which would be sub- 
ject to ad valorem taxes by the Com- 
monwealth of Kentucky. These pay- 
ments to the widow and children of 
Hikes arose out of a contract between 
him and the insurance companies un- 
der which the latter agreed to pay 
to his widow for her life, then to her 
children or grandchildren under cer- 
tain conditions, interest on the pro- 
ceeds of the policies at not less than 
3 per cent per annum, which was, in 
effect, an annuity or income plan 
based on the insurance contract. The 
Court held, in effect, that the right to 
receive this income, or annuity, was 
not property within the meaning of 
Section 172 of the Constitution of 
Kentucky and was therefore not sub- 
ject to ad valorem taxation by the 
State. 

The contract with the insurance 
company in the Drake case was 
similar to the contracts with the in- 
surance companies in the Hikes case, 
and provided that the company pay 
Mrs. Drake 3 per cent on the pro- 
ceeds of the policy, which it was to 
retain on the death of her husband, 
supplementing this interest with so 
much of the principal as was neces- 
sary to bring the monthly payments 
up to a minimum of $55.17 as long as 
she lived. 

When the Drake case reached the 
Court of Appeals, the whole question 
of the ad valorem taxation of such 
insurance contracts, that had ap- 
parently been settled by the decision 
in the Hikes case, was again reviewed 
and the previous decision in the Hikes 
case was definitely overruled, the 
Court saying, “We are now of the 
opinion that the decision in Bution v. 
Hikes, supra, is erroneous, for which 
reason it is overruled.” 


It is not the purpose of this article 


to discuss the relative merits or 
soundness of the decisions in the 
Hikes and Drake cases, both decided 
by a divided Court. My only purpose 
here is to commend the wisdom of 
the final action of the Court in limit- 
ing the decision in the important over- 
ruling Drake case and giving it pro- 
spective effect only, as was likewise 
done in the Payne case, supra. 


When the decision in the Drake 
case was announced in the news- 
papers it created a furore in the daily 
press and in legal circles. Dire predic- 
tions were made of its inherent possi- 
bilities, and it was predicted that a 
horde of tax sharks and back-tax at- 
torneys would ferret out every case in 
which insurance had been paid under 
contracts similar to the Drake and 
Hikes cases, and widows and orphans 
would be hounded with a multiplicity 
of such suits. This could easily have 
been the result of the decision had 
not the Court in its overruling de- 
cision, and in order to avoid such 
consequences, provided that it should 
have prospective effect only and not 
be retroactive as to such payments as 
had been made under contracts rely- 
ing on the previous decision in the 
overruled Hikes case. 

It is interesting to note that the 
Legislature, aroused by the criticism 
of the decision in the Drake case, took 
the wind out of the sails of the de- 
cision by legislation passed at its first 
opportunity soon after the decision 
was announced. (Chapter 132 of the 
Acts of 1946. Now Section 132.215 
K.R.S.) 

That act provides, in substance, that 
the sole basis for assessment of the 
right to receive income for life or 
other indeterminate period, shall be 
the fair cash value estimated at the 
price which the particular right in 
question would bring at a fair volun- 
tary sale, and that the value of such 
right shall not be determined by 
reference to any mortality tables. It 
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further provides that if any ad valo- 
rem tax is assessed against any pres- 
ent right to receive such income, it 
shall be taxed only at the rate of five 
cents per hundred dollars of its fair 
cash value, for State purposes only 
and not by or for any other taxing 
district. It also prohibits any retro- 
active assessment of such right which 
might have accrued prior to July 1, 
1946. 

It will thus be seen that the action 
of the Legislature virtually negatives 
the decision in the Drake case and 
discounts such taxation as a source of 
future revenue for the State. 

Some will no doubt contend that 
this is the proper method of correct- 
ing the effect of a decision which 
overrules established precedents; i.e., 


by legislation. However, this cannot 
always be accomplished by legisla- 
tion and circumstances are not always 
as fortuitous as in this instance, when 
the legislators met with the unpopular 
Drake case ringing in their ears from 
current newspaper and legal dis- 
cussion. In many cases legislation is 
the proper method, but from instances 
herein cited and others that might be, 
the writer is convinced that much 
good can be accomplished and most 
vested rights preserved by a more 
general use of the doctrine of stare 
decisis in futuro; i.e., making an over- 
ruling decision prospective and not 
retrospective in those cases in which 
rights have accrued in reliance upon 
prior overruled decisions. To this 
doctrine our Court of Appeals ap- 
pears now to be fully committed. 





Informing Jury Possibility of Parole With 
Respect to Term of Sentence As 
Improper Argument 


By CARL C. OUSLEY, JR. 


Assistant Commonwealth Attorney 
Jefferson County 


In regard to punishment, the con- 
cluding argument of a prosecutor to 
the jury may be something like this: 
“The Commonwealth’s Attorney rec- 
ommends that you send this man to 
the penitentiary for not less than ten 
years. What does that mean? It 
means that under our present laws 
the defendant will be eligible for pa- 
role at the end of five years. Is that 
too much for what he did? I think 
you will agree it is not.” 

The purpose of this paper is to 
gather from the Kentucky cases the 
propriety of such an argument, an 


* See page 30 for notes. 


effective one from the viewpoint of 
the Commonwealth’s Attorney in ob- 
taining maximum punishment where, 
in the opinion of the Commonwealth’s 
Attorney, such punishment is justified. 

Frequently the Court of Appeals 
has condemned as improper similar 
arguments in homicide cases.*1 The 
reasons given for such condemnation 
are that “it is an unfair advantage to 
take” of the accused;? “the jury’s 
verdict should not be influenced by 
what another department of the state 
government might do or might not 
do or had authority to do. It is to be 
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guided only by the facts pertaining 
to the guilt or innocence of the ac- 
cused, and the law applicable there- 
In an early case,* a homicide 
charge, the prosecutor said: “Don’t 
end this man to the penitentiary . . . 
where you know every man returns 
n 4 or 5 years! . . . Don’t send him 
‘o the penitentiary to come back in 
+ or 5 years!” The Court affirmed 
a sentence of death and as to the 
argument said: “It is within the 
proper limits of argument for a com- 
monwealth attorney to insist that the 
jury shall inflict upon the defendant 
the highest penalty prescribed by law, 
and to urge this from facts shown by 
the record. .. . It is a matter of com- 
mon knowledge that persons sent to 
the penitentiary are sometimes par- 
doned or paroled, or have their terms 
shortened by allowances for good 
conduct; and we cannot see how the 
defendant’s ‘substantial rights were 
prejudiced by what the attorney said.” 
Similar arguments, in later cases, 
were likewise not condemned.® 
An able opinion® questions prior 
cases holding such arguments im- 
proper. In a homicide case, the prose- 
cutor said: “Talking about life im- 
prisonment, do you know of anybody 
that has stayed in prison for life? 
..’ In commenting on the argument, 
the Court said that such statements 
were held improper on the theory 
“counsel in making them informs the 
jury of something that its members 
possibly did not know, and which 
theory in this day of advanced en- 
lightenment, wherein those now eligi- 
ble for jury service have had oppor- 
tunities to become enlightened and in- 
formed, is wholly unfounded, we are 
inclined to the conclusion that possibly 
greater effect has been given to such 
remarks, in some of the cases, than 
what the appellant was entitled to.” 
In another case,?7 in ‘which the 
prosecutor said, “A life sentence 
means about ten or fifteen years, 





made possible on account of our Par- 
don Commission,” the Court held 
such a statement is “like unto those 
which we have often classed as im- 
proper, but immaterial and not preju- 
dicial.” 

In a later case,8 the prosecutor 
said, “It is a matter of common 
knowledge that a sentence to the peni- 
tentiary for life means only eight 
years.” After reviewing numerous 
cases the Court said there was no 
“error in this case on the ground of 
improper argument.” 

In only two cases,® has the Court 
held such an argument to constitute 
reversible error. Both cases were ex- 
pressly overruled in the case of 
Powell v. Commonwealth. 


In the Powell case, a homicide 
charge, the prosecutor told the jury 
in his closing argument that if the de- 
fendant was given life imprisonment 
he would be subject to parole at the 
end of eight years. The Court af- 
firmed the judgment, overruled the 
Berry and Postell cases, and held such 
arguments not to constitute reversible 
error. 


In the latest case considered,11 the 
prosecutor said: “Talk about giving 
this man life, whoever heard of a life 
sentence meaning life.” The Court 
again condemned such arguments say- 
ing, ““We have on numerous occasions 
criticized this character of argument, 
Long v. Commonwealth, 288 Ky. 83, 
155 S. W. (2) 246, and cases cited 
therein, but have with almost com- 
plete uniformity held that such an 
argument was not prejudicial to the 
substantial rights of the accused, so 
as to require a reversal... .” 


The reasons given in the cases for 
condemning such arguments do not 
seem convincing. That such argu- 
ments take an “unfair advantage” of 
the accused will not be confirmed by 
an experienced prosecutor, mindful 
of his duty to the accused. With 
every protection thrown about one 
charged with crime, it can hardly be 
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said that whatever advantage is 
gained is an “unfair” one. 


Such arguments are not directed to 
the guilt or innocence of the accused. 
They are directed only to punishment, 
in the event one charged with a crime 
is found guilty. In this Common- 
wealth the term of sentence of one 
found guilty of a felony must be 
fixed by the jury.12 Whether that 
punishment is subject to be reduced 
by another department of the Com- 
monwealth from ten years to five 
years should be considered in de- 
termining the length of sentence. 


NOTES 


*In Chappell v. Commonwealth, 200 Ky. 
429, 255 S. W. 90 (1923), the charge was 
assault with intent to rob. The poneeees 
said: “Under our present system of coddling 
criminals, he will get out in half the time you 
give him. . . .” The Court held the argument 
improper. 

In Tate v. Commonwealth, 258 Ky. 685, 
80 S. W. (2) 817 (1935), as to a similar 
argument, the Court said: “We again ad- 
monish prosecuting counsel throughout the 
Commonwealth not to indulge in such state- 
ments, but which, after all, are but facts with 
which the average juror is perfectly familiar.” 

In Lee v. Commonwealth, 262 Ky. 15, 89 
S. W. (2) 316 (1936), a homicide charge, 
the. prosecutor said: “You talk to me about 
senjling this man to the penitentiary for life 
aid letting Ruby Laffoon turn him out with- 
i) a month, or before he goes out cf office.” 
The Court said: “Time after time have we 
condemned the use of such arguments by at- 
torneys for the Commonwealth, and why they 
will persist in the use of it we cannot un- 
derstand... .” 

See cases under Key 723 (1), Criminal 
Law, Kentucky Digest. 


*Lee v. Commonwealth, 262 Ky. 15, 89 
S. W. (2) 316 (1936). 


* Postell v. Commonwealth, 174 Ky. 272, 
192 S. W. 39 (1917). 


* Frazier v. Commonwealth, 124 S. W. 797 
(1910). 

* Lawler v. Commonwealth, 182 Ky. 185, 
206 S. W. 306 (1918); Hall v. Common- 
wealth, 207 Ky. 718, 270 S. W. 5 (1925); 
Bolin v. Commonwealth, 206 Ky. 608, 268 
S. W. 306 (1925). 

* Glenday v. Commonwealth, 255 Ky. 313, 
74 S. W. (2) 332 (1934). 








* Lotheridge v. Commonwealth, 260 Ky. 


500, 86 S. W. (2) 278 (1935). 


* Underwood v. Commonwealth, 266 Ky. 
613, 99 S. W. (2) 467 (1937). 

* Berry v. Commonwealth, 227 Ky. 528, 13 
S. W. (2) 521 (1929). In Postell v. Common- 
wealth, supra, n.3, the Court noted: “... . 
while the jury was considering the case it 
came into the court room and asked the 
Court if a prisoner under life sentence was 
subject at any time to parole from the prison 
commissioners . . . (the Court answered in 
the affirmative) . . . This, if it occurred, was 
error, because the jury’s verdict should not be 
influenced by what another department of the 
state government might do or might not do, 
or had authority to do. It is to be guided 
only by the facts pertaining to the guilt or 
innocence of the accused, and the law ap- 
plicable thereto. But, as this is not shown by 
the bill of exceptions, we do not reverse the 
case because of it... .” 


* 276 Ky. 234, 123 S. W. (2) 279 (1938). 


™ Bass v. Commonwealth, 296 Ky. 426, 177 
S. W. (2) 386 (1944). 


*K.RS. 431.130. 





CLIPPED 





Traffic Cop: “Use your noodle 
lady! Use your noodle!” 

Lady: “My goodness, where is it? 
I’ve pushed and pulled everything in 
the car.” 





Widow writing a testimonial for a 
life insurance company: “On August 
9th my husband took out a policy. In 
less than a month he was drowned. I 
consider insurance a good invest- 
ment.” 





Sometimes jt is hard to tell who’s 
knocking—opportunity or just temp- 
tation. 





Just before the launching, the wom- 
an who was to christen the vessel 
rushed up to the shipyard superin- 
tendent and nervously asked: 

“How hard do I have to hit it to 
knock it into the water?” 
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The Farmers Lost a Big Battle 
But Won a Little War 





By MARCUS C. REDWINE 


The Federal Farm Loan Act, 12 
U.S.C.A. Sec. 636, 1916, sought “to 
assure a sound, stable, and standard- 
ized agricultural credit economy” by 
lending money to farmers only at 
lower than the prevailing rate of in- 
terest. The Farm Credit Administra- 
tion assumed supervisory functions of 
all operations in 1933. 

The nation was divided into 12 
farm credit districts with a federal 
land bank in each district. The states 
of Ohio, Indiana, Kentucky, and Ten- 
nessee comprise the Fourth District 
with the Federal Land Bank of Louis- 
ville as the instrumentality to serve 
what had grown in 1943 to be 432 
farm loan associations, serving all 
counties in four states. 

The Government furnished all the 
capital at the beginning, but by the 
end of 1924 the original capital stock 
for which it had subscribed was re- 
turned, and then the farmers as 
borrowers owned all the capital stock 
of the Federal Land Bank of Louis- 
ville, in the sum of $20,000,000, di- 
vided into 4,000,000 shares with a par 
value of $5.00 each. (Each borrower 
was required to purchase stock in his 
association in the amount of $5.00 for 
each $100.00, and to pledge the stock, 
along with his land, to secure his 
loan.) By 1940 the Federal Land 
Bank of Louisville had completed its 
return to the Government, not only all 
of the original capital stock, but “also 
the paid-in surplus subscribed by the 
Government.” 

On December 1, 1943, the Board of 
Directors of the Federal Land Bank 


of Louisville placed in effect a plan 
providing for “cancellation by the 
bank of the then existing indebted- 
ness to it of insolvent associations 
amounting to $1,480,286.41, and that 
the further sum of $1,004,875 be made 
available by the bank for the purpose 
of satisfying the claims of former 
members of such associations as had 
outstanding stock retirement cer- 
tificates totaling that amount” (57 F. 
Supp. 786). In common language this 
meant that scores of farm loan as- 
sociations (there were in all 3,024, 
with 432 in the 4th District) had be- 
come insolvent, and many others had 
suffered reverses and were nearing 
the border line of insolvency, because 
loans had “gone sour,” and borrowers 
had failed to pay and $2,485,165.41 
was necessary to rehabilitate insolvent 
associations. The Louisville Bank 
had a capital stock of nearly $8,000,- 
000, a legal reserve of over $11,000,- 
000, and an earned surplus of nearly 
$13,000,000, on January 1, 1944. It 
was out of this nearly $24,000,000 
that the insolvent associations were to 
be taken care of as shown by the 
quotation above. 

In the Fourth District there were 
many other farm loan associations 
that had been well run, with no losses 
to speak of, and they were in class 1, 
meaning solvent and successful. Four 
such associations in the state of Ten- 
nessee filed a suit on January 5, 1944, 
in the U. S. District Court at Louis- 
ville to stop this plan of payment and 
alleged that the carrying out of the 
plan would “constitute an illegal and 
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misuse of corporate funds and cause 
to them and all other stockholders in 
a like situation irreparable injury; 
that the financial condition of the 
defendant bank both justifies and re- 
quires in fairness to the stockholders 
of the bank that a substantial dividend 
be declared and paid, and that the de- 
fendants are acting fraudulently, un- 
reasonably, and not in good faith in 
failing and refusing to pay a divi- 
dend” (Italics ours). The Tennessee 
associations also alleged that the bank 
had already paid out $979,144.80, and 
that all other associations, as stock- 
holders of the bank, were entitled to 
a dividend which would remove such 
discrimination between stockholders 
to. bring them to even status with 
members of insolvent associations. 

A right considerable litigation en- 
sued. On Noyember 15, 1944, U. S. 
District Judge Shackelford Miller dis- 
missed the complaint. Greene Co. 
National Farm Loan Association v. 
Federal Land Bank of Louisville, 57 
F. Supp. 783. The District Court con- 
cluded that “It is only in exceptional 
cases that the court will interfere with 
the discretionary internal manage- 
ment of corporations. . . . ‘It is well 
established that the courts will not 
interfere with the discretion of a 
board of directors in exercising its 
legal powers by acting within the 
limits of its charter, and without 
fraud, actual or constructive, upon 
the stockholders, regardless of mo- 
tives.’ ” 

Only two of the Tennessee associ- 
ations prosecuted an appeal, and on 
December 13, 1945, the Circuit Court 
of Appeals, Sixth Circuit, affirmed 
the Judgment of the District Court. 
Greene County National Farm Loan 
Association, etc. v. Federal Land 
Bank of Louisville, 152 F. 2d 215. 
After reviewing the facts and restat- 
ing the contentions and clearly setting 
out that the bank intended to pay out 
nearly 2% million dollars “for the 





purpose of canceling the then exist- 
ing indebtedness of insolvent associa- 
tions . . . and satisfying the claims of 
former members of such associations 
who held outstanding stock retirement 
certificates, and to take care of esti- 
mated foreseeable losses for which the 
associations might become liable,” 
Judge Simons proceeded to say that 
the bank had the right to do what it 
had planned, and refused to direct the 
bank’s board of directors to pay to 
the members of the solvent associa- 
tions the same amount, by way of divi- 
dends, that it proposed to pay out 
for the benefit of insolvent associa- 
tions. And the Circuit Court of Ap- 
peals held that the advantages to the 
bank in taking care of the insolvent 
associations were not unreal but con- 
stituted the “exercise of a sound and 
informed business judgment,” and 
concluded: “. . . supervision over the 
business of the bank has been spe- 
cifically entrusted to the Farm Credit 
Administration, itself an agency of 
the United States, and not to the 
courts. . . . This is not to say that 
there may be no judicial checks to 
arbitrary and capricious action on 
the part of the bank, to proceedings 
in violation of law or tainted with 
fraud, but there may be no interfer- 
ence with discretion honestly exer- 
cised by governmental agencies act- 
ing within the field of discretion con- 
ferred upon them by the Congress. At 
the very least, the courts will accord 
great weight to the construction by a 
public agency of its powers under a 
statute which requires extensive ad- 
ministrative implementation.” 

The denial of certiorari by the Su- 
preme Court is reported in 90 L. Ed. 
(Adv. Opin.) 911, dated April 29, 
1946. 

So much for the legal story of the 
loss of their cause in the courts by the 
Tennessee farmers in the four as- 
sociations. 

We have not learned whether the 
board of directors of the Federal 
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and Bank of Louisville has paid out 
all of the money as planned, but we 
have noticed in the Farm Credit 
Bulletin, dated Summer 1946, that 
35,000 N.F.L.A. members are to get 
. dividend, of 10 per cent, on the 
vank’s outstanding capital stock as of 
Vay 29, 1946, amounting to approxi- 
nately $500,000, one half of which 
shall be retained by the association 
and one half paid to the borrower- 
nembers. Which is to say that if a 
farmer had $2,000 borrowed from 
the bank, he owns $100 worth of stock 
ind will receive a dividend of $5.00. 
Che fighting Tennessee farmers will 
ikely consider this very low, it being 
some six times less than was pro- 
posed to pay out for the benefit of 
nembers of insolvent associations. 
But the associations in Tennessee and 
ihe other three states got a dividend, 
as they valiantly sought. Counsel for 
the Tennessee associations said : 

“The amount paid insolvent as- 
sociations, including the cancellation 
of indebtedness and reserves to absorb 
future losses, amounted to a little 
more than $3,000,000, or six times the 
amount of dividends. Associations 
formerly insolvent, and rendered sol- 
vent through the sole system, par- 
ticipated in the dividends, along with 
all other stockholders, so that the 
benefit to stockholders which were 
solvent prior to the execution of the 
plan received about two-thirds of the 
$500,000 dividend.” 

It would be good reading if the 
Federal Land Bank would include in 
its next issue of the Farm Credit Bul- 
= - down-to-date facts, such as: 

as the original plan to pay out $2,- 
485,161.41 carried out? What is =~ 
posed to do with the legal reserve of 
$11,338,700 on hand December 31, 
1943? Who built up the large earned 
surplus of $12,616,141.94, of the same 
date? Whose money is this? 

Who is the Government? It is not 
officers and directors of federal 
agencies. It is not bank boards and 





supervisors of co-operative enter 
prises, fostered by the Government. 
We sometimes wonder if the Govern- 
ment is the taxpayers and citizens, the 
farmers, the voters, the people all. 
We wonder who the Tennessee farm- 
ers, belonging to the four associations, 
who made this hard court fight of 
more than two years to help their 
farmer-neighbors in four states to 
share in this earned surplus their 
money created believe is the Govern- 
ment. 


Winchester, Ky. 





DEFINITIONS FROM ESAR’S 
COMIC DICTIONARY 


Adam and Eve were the first book- 
keepers, they invented the loose leaf 
system. 

The three ages of man are under- 
age, overage, and average. 

The seven ages of women are in- 
fancy, childhood, adolescence, junior 
miss, young woman, young woman, 
young woman. 

A child is a pain in the neck when 
he is around, a pain in the heart when 
he isn’t. 

You can’t choose your ancestors, 
but that is fair enough, because they 
probably would not have chosen you. 

If women ever take to cigars as 
they have to cigarettes, the men can 
get even at Christmas. 

Gunpowder is a black substance 
much employed for marking the 
boundary lines of nations. 

A man never knows what real hap- 
piness is until he gets married, and 
then it is too late. 

Before marriage bushels of kisses, 
after marriage a few little pecks. 

Successful marriages are based on 
two books, the cook book and the 
check book. 

(Continued on page 36) 














Counselors-Not-at-Law 


By MELVIN D. HILDRETH 


(Reprinted by permission from the Journal of the Bar As 
sociation of the District of Columbia, November, 1945). 


With revealing frankness, a coun- 
selor on public relations details in a 
popular magazine the secrets of his 
craft. He is a “counselor,” there is 
no doubt of that. He has clients, 
charges fees, prepares briefs, makes 
appearances, and generally guides his 
client through the Washington ad- 
ministrative labyrinth. Like the Doc- 
tor of Naturopathy, who holds him- 
self above the humble “M.D.,” so 
does the public relations counselor 
hold himself above the lowly LL.B. 
Not for this distinguished gentleman 
is the bother of law school and cum- 
bersome examinations. Not for him 
is the admission to the bar where he 
must rub shoulders with those be- 
neath his caste. He requires no 
diploma, no certificate, no routine of 
admission. Possessed of a _ barbed 
wire secretary, imposing suite of 
offices, and engraved letterhead, ex- 
cellent connections, and a better ad- 
dress, he becomes a “counselor,” but 
not at-law. 


A recent survey of a downtown 
Washington office building revealed 
that several law firms, in the building 
for a number of years, has not in- 
creased their space by as much as a 
square foot during the period of the 
emergency. However, a public rela- 
tions counsel, starting with a few 
rooms, had so expanded that he now 
occupies an entire floor. So elaborate 
were his requirements that even the 
doors leading into the hallway had to 
be replaced with doors of a special de- 





sign more in keeping with his im- 
portance and dignity. 

Recently the retiring president of 
the New Jersey State Bar Associa- 
tion, David M. Kausner, called on the 
association members to protect their 
profession, “challenge false and mis- 
leading statements regarding the bar,” 
and emphasized that “the public has 
always held the bench and bar respon- 
sible for the proper administration of 
justice.” The unauthorized practice 
of law, the retiring president stated, 
presented a problem of great concern 
to the lawyer. He added, “The public 
should be protected from deception 
and exploitation by untrained and un- 
supervised laymen who inexpertly at- 
tempted to practice law—the bar 
should be protected from such illicit 
competition.” 

The Association of the Bar of the 
City of New York in urging that 
lawyers be appointed as secretaries to 
justices stated, “There are ethical 
standards that circumscribe the con- 
duct of a lawyer and disciplinary 
sanctions to enforce them, which do 
not apply to a layman.” 


Recently a public relations coun- 
selor, in a large display advertisement 
in Washington papers, announced that 
an ex-Congressman, and former ex- 
ecutive of the War Production Board, 
would join his group as a general 
partner for the purpose of represent- 
ing clients before administrative 
agencies. 


The Interstate 
mission Practitioners’ Journal 


Commerce Com- 
has 





| 
| 


i ee A et 


6 th «. to ae @ 68668 22 ot 2 Oe ont oe oe ee U6 oe 














im- 


of 
Cia- 
the 
1eir 
nis- 
ir, 
has 
on- 


tice 
ed, 
ern 
lic 
ion 
un- 
at- 
ar 
icit 


the 
1at 


in- 
nt 
at 
x- 


al 
it- 
ve 














KENTUCKY STATE BAR JOURNAL 





called attention to the use of “at- 
torney” or “counsel” by non-lawyer 
practitioners. Rule 71 (b) of Stand- 
ards of Conduct as issued by the 
Commission provides: 


“Titles—No member of the As- 
sociation not admitted to the bar shall 
use the title ‘Attorney’ or ‘Counsel,’ 
but should use the title “Traffic Man- 
ager,’ ‘Practitioner before the Inter- 
state Commerce Commission,’ ‘Reg- 
istered Practitioner,’ or other ap- 
propriate title or designation.” 

“All persons appearing must con- 
form to the standards of conduct re- 
quired by the Code of Ethics of the 
Association of Interstate Commerce 
Commission Practitioners. Failure to 
conform to those standards will be 
ground for declining to permit ap- 
pearance in any proceeding before 
the Commission.” 


In spite of this rule, however, there 
is a considerable agitation on the part 
of a number protesting against the re- 
striction of the use of the word 
“counselor” to members of the bar. 


In a statement before the com- 
mission, one of the speakers is quoted 
as follows: 


“Tt has been well known throughout 
the country that many people have 
held themselves out as counsel, not 
necessarily counsel before the Com- 
mission, but as counsel, and have 
been guilty of fraud, and that the 
bar is moving in various states for 
laws to penalize them by criminal 
penalties. It depends on the law of 
the state in which you make that rep- 
resentation as to just what the punish- 
ment may be. In any event, in con- 
nection with law practice (and this 
is law practice), if you hold yourself 
out as counsel it carries the implica- 
tion (the very desire to use that term 
carries the implication), that you 
want to convey the notion to the client 
that you are counsel, and that you are 
versed in the law which is involved.” 





The Chicago Bar Association Com- 
mittee on Unauthorized Practice has 
maintained that “any appearance be- 
fore an administrative tribunal was 
the practice of law.” 


There are those who desire to 
escape responsibility which is placed 
upon the practice of lawyers. They 
very cleverly support their position by 
alleging that lawyers are fighting for 
a “closed shop” and attempt to pro- 
hibit representation before adminis- 
trative tribunals by others than 
themselves. 


In. Washington, as in many cities 
of the United States, a poor, ignorant 
person, running afoul of the law, is 
entitled to be defended by competent 
counsel admitted to practice. The list 
of lawyers from which such selections 
are made, are busy men and of the 
highest standing. They consider it to 
be part of their function to enter into 
court and defend, without compensa- 
tion, some poor, ignorant scoundrel 
who is entitled at least to have some 
point in his favor emphasized before 
court and jury. In this work, the pub- 
lic relations counsel and various other 
types of counsel are not to be found. 
They have no time to give away, 
they are much too busy and too im- 
portant to be concerned with the low- 
ly and ignorant individual on trial for 
some earthy crime. Theirs is a pe- 
culiar society, a caste system based 
on avenues of publicity, properly 
denied the lawyer, permitting them 
to function on a foundation of pres- 
tige built by iawyers which they en- 
joy as a parasitical class. As has been 
stated in the Journal of the American 
Judicature Society, “The lawyers of 
a state are more than a group of peo- 
ple making a living by the same oc- 
cupation. They are an essential part 
of the government. They are officers 
of the courts, engaged in performing 
a public service as vital to the people 
of a commonwealth as police, public 
health, or any other governmental 
service.” 
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Even today some administrative Now to us, as lawyers, comes the 
agencies advise the citizen that no task of contributing to the lasting 
lawyer is necessary, and that repre- solution of the problems faced by a 
sentation by lawyers is not looked disorganized postwar world, and with 
upon with favor. Perhaps those who pride of accomplishment, with under- 
seek to impose an arbitrary view upon standing of our responsibility, we ap- 
a helpless citizen do not want to have proach these problems as counselors- 


standing at his side one versed in at-law. 
rights and duties as well as obliga- 





tions. 
Counselors cn public relations, eco- (Continued from page 33) 
nomic counselors, traffic counselors, The three secrets of success in pub- 


trade counselors, customs counsel, lic speaking are: be sincere, be brief, 
house counsel, and all variations of be seated. 
the phrase, lead but to one door—the The human race seems to have im- 
implication that the “counselor,” so- proved every thing except people. 
called, is especially skilled in a special Radio started in Eden when a rib 
-nagncbnones gy nd belongs to a oy _ Adam to make the 
. ‘ : : rst loud speaker. 
tant dieatenin ak ee ae oe _ A minute lost at a railroad cross- 
bar), the “counsel” marches in to ‘78 ™4Y Save all the vest of your 
capitalize on an emergency condition. oa. ; : 
Here today and gone tomorrow, his When a man begins to realize the 
interest is in the moment—making truth about himself it lessens his de- 
hay while the sun shines. He is a ‘ite to reform his neighbors. 
counselor, but not at-law. A sleepwalker is the only person 
who gets his rest and exercise at the 
same time. 

Most men had rather say a smart 
thing than do a good one. 

The only way to get some people to 
stand on their own feet is to play the 
“Star-Spangled Banner.” 

“The profession of the law is the The nice thing about a one-way 
only aristocratic element that can be street is that you can be bumped only 
amalgamated without violence with from the rear. 
the natural elements of democracy Many a woman shows a lot of style 
and be advantageously and perma- and many a style shows a lot of 
nently combined with them. Iam not Woman. 


Perhaps no one has more appropri- 
ately set forth the importance of the 
lawyer to the community than Alexis 
de Tocqueville, who more than 100 
years ago in his book Democracy in 
America stated: 


ignorant of the defects inherent in the About the time a man is cured of 
character of this body of men; but Swearing another income tax is due. 
without this admixture of lawyer-like In a modern home a switch regu- 
sobriety with the democratic principle, lates everything but the children. 

I question whether democratic institu- Virtue comes easily to an unat- 
tions could long be maintained; and I tractive woman. 

cannot believe that a republic could 4 It’s always the best policy to teil the 


hope to exist at the present time if gjtruth unless you are an exceptionally 
the influence of lawyers in public |good liar. 

business did not increase in propor- Virtue has more admirers than fol- 
tion to the power of the people.” owers. 
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How Good Will Kentucky's New 
Constitution Be? 


By LILBURN PHELPS 


This is the third of a series of 
irticles in this Journal in regard to the 
Constitution of Kentucky.- The first 
was entitled, “About the Making of 
Kentucky’s Constitution.” The sec- 
ond, “How New Will Kentucky’s 
New Constitution Be?” It seems 
pertinent now to inquire How good 
will Kentucky’s new Constitution be, 
if one is written by a Constitutional 
Convention authorized by the voters 
at the November election 1947? There 
are only three possibilities: the new 
instrument may be as good as the 
present Constitution, it may be better, 
or it may be worse. One of these re- 
sults must be obtained because no 
others can be. 

If a new constitution for Kentucky 
could abolish the heatless, meatless, 
shirtless, sheetless, bu‘terless days I 
have known since I grew up into this 
great age of “progress” then I would 
be for a new constitution with all my 
heart and would want it as soon as 
possible. 

Kentucky, in the writer’s humble 
opinion (not too humble), has a good 
constitution. The Bill of Rights could 
hardly be improved. The division of 
the powers of government into three 
departments, legislative, executive, 
and judicial, follows the Federal 
Constitution and seems to be as nearly 
perfect as the mind of man can make 
it. 

There are a few amendments to 
which I would not object. In fact, 
| would like to see them adopted, al- 


though we can get along very well 
for awhile without them. 

I will here name some of them. 
First and most important of all, the 
method of amending the constitution 
should be amended: Of the two 
methods, the constitutional convention 
method and the “Open Clause,” I pre- 
fer the latter, which is provided for 
by section 256. This clause is not 
open enough, for two reasons. First, 
it permits the legislature to submit to 
the people only two amendments at 
any one time. Second, it delays the 
voting by the peeple upon the amend- 
ment until nearly two years after the 
amendments are submitted by the 
Legislature. There is now no fear of 
a federal “Force Bill” and therefore 
no reason why amendments should 
not be voted upon by the people at the 
first general election that occurs after 
they are submitted, even though that 
happens to be an election for Con- 
gressmen only. At present, if any 
amendments had been proposed by 
the 1946 General Assembly they could 
not be voted upon in November, 1946. 
The vote is postponed by the terms 
of the constitution itself until the 
election of state representatives in 
1947. 

If this open clause were amended 
so that five, ten, or any number of 
amendments could be voted upon 


separately at the first general election 
after the legislature submits them, we 
could soon have all necessary amend- 
ments adopted. Then in coming dec- 
ades the constitution could be amend- 
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ed when changed conditions require 
a change in the fundamental law. 

The convention method has one 
advantage only. It opens up for dis- 
cussion by the delegates and by the 
press the whole field of state constitu- 
tional law. 

A thousand amendments may be 
proposed, debated and adopted or re- 
jected by the convention. Most of 
them would be rejected. 

But there are serious objections to 
the convention method. They are so 
serious that a convention was not 
called after the Civil War to deal 
with the rights of the Negroes as 
citizens. We have made a number of 
amendments to the Federal Constitu- 
tion without ever calling a conven- 
tion for that purpose. 

There are three outstanding objec- 
tions to the convention method. (1) 
It is costly. The convention may sit 
for 200 to 300 days at a total cost of 
$400,000 to $700,000, possibly more. 
(2) The new constitution must be 
adopted or rejected as a whole by the 
people at the polls if it is submitted to 
them as it should be. There may be 
30 vital changes. in the new instru- 
ment. You may be for ten of them 
and against the other twenty. Now, 
what are you going to do when you 
go to the polls? You must take it or 
leave it. (3) After months of debate 
and great expense the people at the 
polls may reject the new document 
and we will be right back where we 
are now. 

On the other hand, by the open 
clause method I can vote for some 
amendments and against others, as I 
please. This, it seems to me, is the 
truly democratic method of amending 
the State Constitution. Every voter 
can express his real sentiments at 
the polls as to each separate amend- 
ment. 

The probability that prohibition of 
the manufacture, sale, and transporta- 
tion of spirituous, vinous, and malt 
liquors, in Kentucky, except for scien- 








tific, medicinal, and sacramental pur- 
poses, will be in any new Constitution 
formed by a convention, makes the 
conventional method highly objec- 
tionable at this time. Why? Because 
prohibition is a great question in it- 
self and it ought to be voted upon by 
itself. It should not be tied in with a 
number of other changes in the or- 
ganic law. This is the supreme reason 
why the constitution ought to be 
amended by the open clause method 
and not by the convention method. 

On account of the nature and im- 
portance of the prohibition issue, a 
moral issue, as many say, I think it 
would be better for various groups to 
get together and ask the legislature to 
submit to the people the amendments 
most needed, so that every voter can 
have the privilege of voting for the 
amendments he favors and against the 
ones he opposes. I want that right 
myself and I want every other voter 
to have it. 

Let me give some examples of 
amendments that I would favor and 
of others that I would oppose. I 
think the legislature should have 
more latitude as to the fixing of 
salaries, so they might be increased 
within certain limits when money is 
cheap and decreased when it is dear. 

Then, I should like for the Super- 
intendent of Public Instruction to be 
eligible for re-election. I should not 
object if all state officials were made 
re-eligible. 

Above all I should want the “open 
clause” of the constitution made more 
open, so that the constitution could 
grow as the times demand, without 
the cost and other disadvantages of a 
constitutional convention. I should 
like for the four Commissioners of 
the Court of Appeals to be full- 
fledged judges, although the Court is 
doing quite well as it is now organ- 
ized. I think there are still other 
changes I would favor. 

There are a number that I would 
oppose. For example, one of the lead- 
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ing criticisms of the present constitu- 
tion has been in reference to section 
59 which prohibits local and special 
legislation as to various matters. | 
should object strongly to taking this 
section out of the constitution and go- 
ing back to the wretched system of 
local and special legislation that pre- 
vailed before the constitution of 1891. 

I would also be opposed to taking 
from the people the right to elect their 
principal state and county officials. I 
learned to plow by plowing; and to 
practice law by practicing. If we ever 
learn to govern ourselves well it will 
be by practicing self government, 
which means taking more, not less, 
nterest in our government and par- 
ticularly in the election of state and 
county officers. 

A common objection to the present 
constitution is that it is too long. It is 
said to be several times as long as the 
Constitution of the United States, and 
this is quite true. However, the advo- 
cates of a constitutional convention, 
while desiring to shorten that instru- 
ment, do not tell us where they will 
begin to amputate nor how far they 
want to go in that process. The fact 
is the new constitution, if any, may be 
longer than the Constitution of 1891. 
The tendency of constitutional con- 
ventions in many states for years has 
been to make the state constitution 
longer than the preceding one. Take 
a look at the New York constitution. 
I have not counted them but I think 
there are around 50,000 words in that 
document which went into operation 
January 1, 1939. 

It is said that our present supreme 
law is too long because it contains 
many sections which are legislative 
in their nature. No one denies that 
many provisions in the Constitution 
of 1891 could have been enacted by 
the General Assembly but they had 
not been so enacted. The people de- 
manded that certain reforms should 
be accomplished and they wanted 
these reforms to have the permanency 





that only constitutional enactment can 
yvuarantee. 

Suppose the convention should pro- 
ceed to shorten the constitution by 
taking out some fifteen sections under 
the head of Corporations. That 
could be done and we would still have 
a workable constitution, but if the 
provisions in regard to corporations 
found in Sections 190 to 208 are good 
law why should anyone want to take 
them out of the constitution? If that 
should be done it would be necessary 
for the legislature immediately to re- 
enact practically all of these sections. 

Again the convention could elim- 
inate the chapter on Railroads and 
Commerce and we would still have a 
constitution, but these provisions, 
Sections 209 to 218 inclusive, were 
carefully considered by the conven- 
tion. Some of them were opposed by 
some delegates but a majority thought 
that these provisions were necessary 
for the protection of the people. 

If the convention should decide to 
shorten the constitution by eliminating 
Section 209 which provides for the 
election of a Railroad Commission, I 
have no doubt the Legislature at its 
next session after the new constitu- 
tion is adopted would re-create a Rail- 
road Commission and provide for the 
election, term, and qualifications of 
the Commissioners. Section 210 pro- 
viding that a common carrier must not 
engage in other business (with certain 
exceptions) is good law. The sections 
in regard to foreign Railroad Corpo- 
rations, the liability for debt of the 
rolling stock and earnings of the rail- 
road, the provisions of Sections 213 
and 214 against discrimination and 
preferential contracts and the long 
and short haul provision in Section 
218 are all good laws. 

If they should be stricken out of 
the constitution we would have to ask 
the Legislature to re-enact them. 

How good will the new constitution 
be? If all or even half of the sug- 
gested amendments should be adopted 
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the constitution would be much longer 
and much worse than the present su- 
preme law of the State. Among the 
many amendments proposed lately 
there is one that would remove the 
sixty-day limitation on regular legisla- 
tive sessions and extend the time to 
one hundred and twenty days or more. 
This proposition is rather alarming. 
There is hardly a lawyer in the land 
who does not believe that we now 
have too much Legislation, both State 
and Federal. In fact it has long been 
said of us that we are a nation of 
law makers and law breakers. 

Hon. Lawrence S. Poston of Louis- 
ville has sent the writer some sug- 
gestions about a proposed home rule 
amendment for the city of Louisville. 
This is interesting and it may be im- 
portant. Whether the proposal would 
make the new constitution better or 
worse depends upon the nature and 
effect of the amendment. 

It is to be hoped that if such an 
amendment is offered it will not miss 
the mark as far as the one voted on in 
1936 did. This was proposed by 
Louisville leaders in order (as they 
said) to combine certain overlapping 
agencies in the city of Louisville and 
Jefferson County. No doubt the ob- 
ject was gooa, but it was soon under- 
stood that the amendment, if adopted, 
would destroy constitutional county 
government in Kentucky. The pro- 
posal was revolutionary. The people 
were asked to vote for some kind of 
new county government to be de- 
termined by the Legislature. The 
amendment was defeated at the polls. 

I want it distinctly understood that 
I am neither advocating nor opposing 
state-wide prohibition. I have re- 
ferred to that subject solely for the 
purpose of emphasizing the fact that 
every amendment of great importance 
should be voted upon separately by 
the people. 

This can be accomplished by using 
the open clause method of amend- 


ment. It is hard to tell how good ot 
had the new constitution may be be 
cause the advocates of a constitutional 
convention are not at all agreed as to 
what the new constitution should be. 
Professor J. E. Reeves has made 
eleven distinct criticisms of the pres- 
ent constitution while our able and 
engaging attorney general thinks that 
possibly half of the 263 sections 
should be revised or stricken out. 

Perhaps the most interesting and 
far-reaching proposal that has ap- 
peared in the discussion so far is the 
attorney general’s proposed one-house 
legislature. This is a subject upon 
which considerable discussion seems 
to be in order. 

Only when we find out what is like- 
ly to be taken out of our present con- 
stitution and what is likely to be put 
into the new one can we begin to 
make up our minds as to whether the 
new constitution will probably be as 
good as the present one or better or 


worse. On one proposition all can 
agree. If there is to be a new funda- 


mental law every good citizen should 
contribute whatever he can toward 
making it a good one. 





CLIPPED 


Uncle: “I’m sorry you aren’t en- 
thusiastic about your gift. Remember, 
I asked you whether you like a large 
check or a small one.” 

Nephew: “Yes, Uncle, but I did 
not know you were talking about 
neckties.” 


Professor (to freshman entering 
class late): “When were you born?” 

Freshman: “On April 2.” 

Professor: “Being a little late must 
be a habit with you.” 


Make plans ahead but don’t make 
them in cast iron. 
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Attorneys James U. Smith, Jr., and 
S. Russell Smith have formed a part- 
nership for the general practice in 
Louisville under the firm name of 
Smith and Smith with offices in the 
Marion E. Taylor Building. 


Hon. Ford Fishback of the Louis- 
ville bar has been discharged from the 
Field Artillery of the U. S. Armed 
Forces and has resumed his practice 
in Louisville with offices at 911 Realty 
Building. 


In our June issue we stated that 
Attorney Henry Jack Wilson was en- 
gaged in the practice at Maysville 
when we should have said Mayfield. 
We make this correction, Mr. Wilson 
is at Mayfield not Maysville. 


Judge C. B. Latimer of the Court 
of Appeals addressed the annual 
Homecoming Meeting at Old Mulkey 
— in Monroe County in Septem- 

er. 


Hon. James M. Collins of the 
Maysville bar was appointed Com- 
monwealth Attorney of the 19th Ju- 
dicial District by Gov. Willis in Au- 
gust. He succeeds Hon. Paul M. 
Runyon, deceased, and will serve 
under this appointment until the elec- 
tion in November, 1947. 


Members of the Kenton County 
Bar Association held their annual pic- 
nic August 22 at the Bluegrass Gun 
Club in Kenton County. 


The law firm of Woods, Stewart, 
and Nickell, long prominent in the 
practice of law in Ashland, Kentucky, 
has reorganized effective September 
1, 1946. William E. Fanning, promi- 


EWS OF THE PROFESSION) 


nent young attorney of Ashland for 
several years, has become a member 
of the firm, which is now composed 
of Ira M. Nickell, J. F. Stewart, 
Robert P. Woods, and William E. 
Fanning. The firm will operate a 
limited partnership under the name of 
Nickell, Stewart, Woods & Fanning. 


Attorney John Thaxter Sims of 
Robertson County is now affiliated 
with the firm of Swinford and Sims 
at Mt. Olivet. 


The University of Louisville School 
of Law, oldest law school west of the 
Allegheny Mountains in continuous 
operation, celebrated its 100th anni- 
versary August 6. 


Attorney Lilburn S. Rogers has an- 
nounced the opening of law offices for 
the general practice in Scottsville. Mr. 
Rogers was employed in the Statutes 
Revision Commission at Frankfort 
before he entered the Armed Forces 
in 1942. 


Memorial services were conducted 
September 27 in the Montgomery 
County Circuit Court room by the 
Montgomery County Bar Association 
in honor of the late Bridges White of 
Mt. Sterling, Judge of the Montgom- 
ery Circuit Court. Members of the 
Fayette County bar were in attend- 
ance. 


Attorney Roy Vance, Jr., was dis- 
charged from the Army in August 
and has now opened a law office in 
the Taylor Building in Paducah. 


Attorney Joe Grace, a native of 
Wickliffe and who has been with the 
O.P.A. since 1942, has resigned his 
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place with the O.P.A. and has opened 
an office for the general practice in 
Paducah. 


Attorney W. O. Miller of the 
Bracken County bar has been trans- 
ferred from the War Frauds Branch 
of the Department of Justice to the 
War Crimes Trial Division. He is 
stationed at Wiesbaden, Germany. 


Attorneys Wharton Noble and Sam 
Robinson, both formerly of Louis- 
ville, have opened offices in the Catch- 
ing Building at London for the gen- 
eral practice. 


City Attorney M. D. Burton of 
Bowling Green addressed the Bowl- 
ing Green Board of Realtors, Septem- 
ber 6, on “Zoning and Planning for 
Bowling Green.” 


Attorney M. Carlisle Minor of 
Danville was elected president of the 
Kentucky Tax Research Association 
in September. 


The McCracken County Bar Asso- 
ciation held a memorial service for 
the late William F. McMurry on 
September 14. W. V. Eaton, presi- 
dent of the association, presided and 
James G. Wheeler offered proper 
resolutions. Federal Judge Roy Shel- 
burne and Judge Joe L. Price spoke 
briefly. 


A special committee cf the Crimi- 
nal Procedure Committee of the 
Louisville Bar Association has been 
appointed by the association’s presi- 
dent, W. C. Edrington, to investigate 
the conduct of certain lawyers who 
are said to have runners in police 
court, and also investigate a number 
of complaints of favoritism on the 
part of certain jail officials. 


Attorney James Lloyd Clay of the 
Lexington bar has been appointed to 
the post of administrative adjutant 
in the office of Adjutant General May. 
Mr. Clay will be in charge of the re- 
organization of the Kentucky Na- 
tional Guard. 





Mrs. Ralph Gilbert of Shelbyville 
represented the National Association 
of Women Lawyers as its delegate at 
the United Nations Conference in 
New York in September. 


The Legion of Merit has been 
awarded Col. Franklin P. Shaw, New- 
port attorney, for “exceptional work 
while serving as staff judge advocate 
to the commanding general of the Air 
Technical Service, Wright Field.” 


At a meeting of the Graves County 
Bar Association held September 19, 
1946, officers were elected for the 
coming year. They were: W. H. 
Hester, president; Clyde Burnett, 
vice-president ; and Roy Roberts was 
re-elected secretary-treasurer. Under 
the by-laws of the organization the 
president and vice-president are not 
eligible for re-election although the 
secretary-treasurer is. 


Judge A. N. Cisco, Ashland at- 
torney, was elected president of the 
Boyd County Bar Association at the 
annual meeting held at the Henry 
Clay Hotel, September 20, 1946. 
Cisco succeeds Thomas Burchett. 

Other officers elected were Otto 
Gartin, first vice-president; William 
B. Arthur, second vice-president; 
Arthur Bryson, Jr., secretary; and 
Baxter Arnett, treasurer. 


Attorney Rodes Clay of Richmond 
is now associated with law offices of 
Attorney J. Marshall McCann of 
Lexington. 


Judge Lawrence W. Wetherby of 
the Jefferson County Juvenile Court 
was appointed by the Court of Ap- 
peals on September 28 a member of 
the State Board of Bar Examiners. 
He succeeds the late Robert A. 
Friends. 


Attorney Paul James Durbin has 
opened a law office in the Carr Build- 
ing in Fulton for the general practice. 
Mr. Durbin because of the war waited 
six years after his admission to the 
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bar to open his office. He was dis- 
charged a lieutenant colonel. 


The National Association of 
Women Lawyers will award a four- 
year scholarship at National Universi- 
ty School of Law, Washington, D. C., 
beginning with the fall semester, 
1946. The scholarship provides free 
tuition for a four-year course of 
study leading to an LL.B. degree. 
Women who are high school gradu- 
ates and have had at least two aca- 
demic years of work at an approved 
college or university are eligible. The 
selection of the successful candidate 
will be based on scholastic standing, 
character, and _ financial circum- 
stances. 

Further information may be ob- 
tained from Evelyn P. Braidwood, 
state director, or Laura Miller Derry, 
president of National Association of 
Women Lawyers, Kentucky Home 
Life Building, Louisville. 


Attorney Donald Moloney of the 
Lexington bar addressed the Lexing- 
ton Junior Bar Association at a din- 
ner meeting at the Lafayette Hotel, 
October 1. His subject was the case 
of Robert Hebson, et al., v. Kentucky 
Trust Company, et al., recently de- 
cided by the Court of Appeals. 


Attorney Lyle K. Phelps has 
opened a law office in the Northern 
Bank Building at Lexington and is 
associated with Hon. Samuel H. Cole, 
former Fayette County attorney. Mr. 
Phelps was formerly coach of Meade 
Memorial High School. 


Robert H. Measle of Crestwood 
made the highest grade of the 31 who 
passed the State Bar examination 
last June and were admitted to the 
practice of law October 12. Louise 
Bradley Dahl, Louisville, and William 
O. Gilbreath, Lexington, tied for the 
next best mark. 

Following custom, _ individual 
grades were not announced, but the 
minimum passing mark is 75. A total 
of 51 took the test. Of the 41 who 








took it for the first time, 27 passed 
and 14 failed. The other ten were 
trying to make up past failures in 
one or more subjects. 


Attorney General Eldon S. Dum- 
mit has expressed the opinion that 
graduation in correspondence courses 
in law is insufficient to make one 
eligible to take the Kentucky State 
Bar examination. 


Attorney Louis E. Ackerson of the 
Jefferson bar was installed vice-presi- 
dent of the Louisville Toastmasters 
Club, October 7. 


The Campbell County Bar Associa- 
tion has appointed a committee to in- 
vestigate the possible standardization 
of legal fees. For the same type of 
routine work, it was stated, there was 
great variance in fees charged. Sever- 
al members suggested that a “good 
union organizer” was needed. 


An enlarged photograph of the 
late Judge Matthew Lawler Harbeson 
was presented to the Kentucky Cir- 
cuit Court, October 14, by the Ken- 
ton County Bar Association at the 
call of motion docket before Judges 
Rodney Bryson and Joseph P. Good- 
enough. 

The presentation was made by 
Charles Adams, chairman of the bar 
association committee. Robert C. 
Simmons and O. M. Rogers, both 
lifelong friends of the late judge, 
spoke of his accomplishments while 
on the bench of the court from 1906 
to 1927. 

Members of the family of the late 
Judge Harbeson, including his widow, 
were present for the ceremony. 
James L. McGarry, president of the 
Kenton County Bar Association, pre- 
sided. 


Senator W. A. Stanfill, Lexington 
and Hazard, and Ralph Homan, 
Frankfor:, contemplate the formation 
of a law partnership for practice in 
Washirgton, D. C., after January 1, 
Larry J. Dooley of Covington will be 
assoaated with the firm. 
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A steel portrait of former Judge 
McKenzie Moss has taken its place 
with those of many past circuit judges 
in the Warren court room at the 


Courthouse. The portrait was pre- 
sented to Circuit Judge Robert M. 
Coleman, October 18, by members of 
the late judge’s family and was 
placed directly over the judge’s chair, 


between pictures of other former 
local judges. 
Attorney Dodge Whipple, Paris, 


has been discharged from the Army 
and expects to open his office in Paris 
right away. 


Paul Durbin of the Fulton bar is 
the new commander of the Veterans 
of Foreign Wars at Fulton. 


Attorney Lawrence C. Turner, late- 
ly with the Statute Revision Commis- 
sion, has opened a law office at Clin- 
ton where he will practice. He will 
also edit the Hickman County Ga- 
zette. 

C. C. Wilson and Philip H. Wilson 
have resumed their practice at Glas- 
gow under the firm name of Wilson 
and Wilson; both are discharged from 
the Army. 


Mrs. Louise G. Kirtley, Owens- 
boro’s only woman attorney, served 
as pro tem judge of the Owensboro 
police court last summer while the 
regular judge, John F. Wood, was on 
vacation. 





Attorney Thomas J. Knight, form- 
erly with the O.P.A., has opened an 
office for the practice of law at Suite 
505-506 Realty Building, Louisville, 
Kentucky. 

Again the Journal reports deaths 
in our ranks that have not hereto- 
fore been reported. 

W. J. Webb of Mayfield at May- 
field, September 24. 

Thomas J. Sparks of Greenville at 
Greenville, October 28. 

Samuel M. Wilson of Lexington at 
St. Louis, October 10. 

John Paul Gross of Hazard at Lex- 
ington, September 6. 

Joseph M. Huffaker of Louisville 
at Louisville, September 17. 

Sam H. Brown of Frankfort at 
Lexington, October 23. 

William Dana O’Neal of Catletts- 
burg at Catlettsburg, October 13. 

W. B. White of Mt. Sterling at Mt. 
Sterling, September 12. 

John C. Hutcherson of Glasgow at 
Glasgow, September 16. 

James Sanders of Campbellsville at 
Campbellsville, September 10. 

W. F. McMurry of Paducah at Pa- 
ducah, September 6. 

Paul Runyan of Ewing at Ewing 
August 17. 

C. B. Crossland of 
Paducah, September 15. 


Paducah at 
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